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ASIAKOHTA:  
 

EU; Rahoituspalvelut; Rahoitusvälineiden markkinoista annettu direktiivi; Direktiiviä 
täydentävät säännökset 
 

KOKOUS:    
 
EUTORI-asian nro:  
 
U/E-tunnus:  
 
KÄSITTELYVAIHE JA LUONNE: 

 
Komission sisämarkkinat -pääosaston (DG Internal Market) asetusluonnos. Luonnos ei 
ole vielä komission virallinen ehdotus, jonka antamisesta alkaisi rahoitusvälineiden 
markkinoista annetun direktiivin (2004/39/EY) 64 artiklassa tarkoitettu kolmen (3) 
kuukauden määräaika säännöksen hyväksymiselle. Komissio antanee virallisen 
ehdotuksensa lokakuun 31 päivään 2005 mennessä. 
 
Luonnosta on käsitelty kerran Euroopan arvopaperikomitean varajäsenten kokouksessa 
(13.-14.7.2005). 
 
Komissio on Euroopan arvopaperikomitean kokouksissa ilmoittanut aikomuksestaan 
antaa lopullinen ehdotus komission asetuksena.   
 

ASIAKIRJAVIITTEET: 
 
Komission sisämarkkinat –pääosaston Working Document ESC/23/2005: Draft 
Commission Working Document on conduct of business rules, best execution, client 
order handling rules, eligible counterparties, clarification of the definition of investment 
advice and financial instruments (saatavana vain englanniksi). 
 

EU:N OIKEUDEN MUKAINEN OIKEUSPERUSTA / PÄÄTÖKSENTEKOMENETTELY: 
 
Rahoitusvälineiden markkinoista annetun direktiivin 4(1)(4), 19, 21, 22 ja 24 artikla ja 
direktiivin 1 liitteen C osan (rahoitusvälineet) 7 ja 10 kohta / Neuvoston päätöksen 
1999/468/EY 5 ja 7 artiklassa säädetty komiteamenettely ottaen huomioon mainitun 
säännöksen 8 artiklan säännökset.  
 

KÄSITTELIJÄ(T): 
 
Vanhempi hallitussihteeri Irmeli Vuori / RMO, puh.  09 160 33013.  
 

SUOMEN KANTA/OHJE: 
 
Suomi on suhtautunut varauksellisesti luonnoksen sisältöön. Komiteakäsittelyssä 
pyritään vähentämään ehdotuksen yksityiskohtaisuutta ja useita ehdotuksen säännöksiä 
on pidetty tarpeettomina, koska niissä toistetaan rahoitusvälineiden markkinoista annetun 
direktiivin säännöksiä. Ehdotettujen yksityiskohtaisten tiedonantovaatimusten pelätään 
johtavan pitkiin, yksityiskohtaisiin ja vakioehtoistuviin sopimuksiin, joista sijoittajalle 
olennainen tieto ei erotu ja jotka ovat vaikeasti ymmärrettävissä ainakin piensijoittajille. 
Suomi on ilmoittanut kannattavansa vaihtoehtoista sääntelyratkaisua, jossa 
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tiedonantovaatimukset perustuisivat yleisiin joustaviin säännöksiin, joilla pyrittäisiin 
ensisijassa turvaamaan annettavan tiedon ymmärrettävyys.  
 
Eräät ehdotetut tiedonantovelvollisuudet koskevat monelta osin hyvin vaikeaselkoisia ja 
monimutkaisia asioita, joiden yksityiskohtainen informointi ei välttämättä ole 
sijoituspalveluyrityksen eikä asiakkaiden kannalta ongelmatonta. Erityisesti asiakkaiden 
varojen säilyttämistä koskevan artiklan 8 tiedonantovelvoitteet, jotka koskevat muun 
muassa sopimus- ja esineoikeudellisia kysymyksiä, ovat epämääräisiä ja vaikeita 
soveltaa.  
 
Suomi on pyrkinyt myös selventämään säännöksiä, jotka koskevat 
sijoituspalveluyrityksen vastuuta tilanteissa, joissa asiakkaiden varoja alisäilytetään 
kolmannen osapuolen hallussa.  
 
Ehdotukseen sisältyy useita artikloja, joiden sanamuotoja ei ole riittävästi 
yhdenmukaistettu ehdotukselle rinnakkaisen rahoituspalveluiden etämyyntidirektiivin 
2002/619/EY kanssa. Suomi on katsonut, että asiasisällön ja sääntelyn tavoitteiden 
ollessa yhtenevät myös sanamuotojen tulisi olla yhdenmukaiset. Esimerkiksi artiklaan 7 
tulisi lisätä etämyyntidirektiivin tavoin pääsäännöksi se, että asiakkaalle ilmoitetaan 
palvelun kokonaiskustannukset aina kun mahdollista.  
 
Suomi on jättänyt varauman palkkioita ja muita etuuksia koskevaan artiklaan 27, koska 
eduskunnassa vastikään hyväksytyn lain mukaan itsenäiset vakuutuksenvälittäjät eivät 
saa vastaanottaa palkkioita muilta kuin asiakkailta.  
 
Suomi on vaatinut asioiden säätämistä komission direktiivillä asetuksen sijaan monella 
perusteella. Ensinnäkin monet asiakirjan määritelmistä ja velvoitteista ovat niin 
epämääräisiä, että oikeusvarmuuden ja oikean soveltamisen turvaamiseksi ne tulisi voida 
implementoida kansallisiin järjestelmiin ja lakeihin. Toiseksi, olisi teknisesti huono 
vaihtoehto säätää asiakirjan asioista asetuksella kun vastaavista asioista on jo 
rinnakkaisia säännöksiä 1 tasolla annetussa direktiivissä. Kolmanneksi, muut 
rinnakkaiset ja tärkeät kuluttajasuhteita koskevat säännökset, kuten rahoituspalveluiden 
etämyyntidirektiivi, on annettu direktiiveinä ja implementoitu kansallisiin 
lainsäädäntöihin. 
 
Valtioneuvosto ei ole vielä muodostanut kantaansa asiaan. 
 

PÄÄASIALLINEN SISÄLTÖ: 
 
Asetusluonnoksessa on 30 artiklaa, yhteensä 21 sivua.  
 
Artikla 1 koskee asetusluonnoksen asiasisältöä ja soveltamisalaa. Asetusluonnokseen ei 
vielä sisälly ehdotusta ensimmäisen artiklan tekstistä. Artikla 2 sisältää 
asetusluonnoksessa käytetyt määritelmät, joita sovelletaan direktiiviin sisältyvien 
määritelmien lisäksi. 
 
Artiklat 3-10 sisältävät säännökset tiedon antamisesta asiakkaille ja potentiaalisille 
asiakkaille (Information to Clients and Potential Clients). Rahoitusvälineiden 
markkinoista annetun direktiivin, jäljempänä direktiivi, tavoitteena on varmistaa 
tasapaino sijoittajansuojan ja sijoituspalveluyritysten tiedonantovelvollisuuden välillä. 
Artikla 3 sisältää yksityiskohtaisen listauksen vaatimuksista, jotka asiakkaille tai 
potentiaalisille asiakkaille annettujen tietojen tulee täyttää ollakseen asiallisia ja selkeitä. 
Artikla sisältää muun muassa seuraavia vaatimuksia: Annettujen tietojen tulee olla 
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oikeita ja antaa todellinen kuva palveluun liittyvistä hyödyistä ja riskeistä. Tietojen tulee 
sisältää ilmoitus tiettyyn sijoituspalveluun tai rahoitusvälineeseen sisältyvästä riskistä. 
Tiedoissa ei saa viitata simuloituihin historiallisiin tuottoihin. Tiedot on myös esitettävä 
sellaisella tavalla, että henkilö, jolle ne on osoitettu, voi ne ymmärtää. 

 
Artikla 4 sisältää yleiset vaatimukset tietojen antamisesta vähittäisasiakkaille (General 
requirements for information to retail clients). Artiklan mukaan sijoituspalveluyrityksen 
on toimitettava vähittäisasiakkaalle tai potentiaaliselle vähittäisasiakkaalle direktiivin 19 
artiklan 3 kohdassa tarkoitetut tiedot ja tiedot asiakkaan kanssa solmitun tai solmittavan 
sopimuksen ehdoista. Direktiivin mukaan asiakkaalle on annettava ymmärrettävässä 
muodossa asianmukaista tietoa sijoituspalveluyrityksestä ja sen tarjoamista palveluista, 
rahoitusvälineistä ja ehdotetuista sijoitusstrategioista, toimeksiantojen 
toteuttamispaikoista, kuluista ja liitännäisistä veloituksista, jotta asiakas voi 
kohtuullisesti ymmärtää tarjottavan sijoituspalvelun ja tietyn rahoitusvälinetyypin 
ominaispiirteet ja siihen sisältyvät riskit ja tehdä perustellun sijoituspäätöksen. 
Luonnoksen 4 artiklan mukaan tiedot asiakkaalle on toimitettava pysyvällä tavalla 
riittävän ajoissa ennen sopimussuhteen alkamista, jotta asiakas voi arvioida ja ymmärtää 
annetun tiedon. Tietyin edellytyksin nämä tiedot voidaan kuitenkin antaa vasta 
sopimuksen alettua. Sijoituspalveluyritys on velvollinen informoimaan asiakasta kaikista 
muutoksista, joita näihin tietoihin tulee. 
 
Artiklassa 5 säädetään vähittäisasiakkaille tai potentiaalisille vähittäisasiakkaille 
sijoituspalveluyrityksestä annettavista tiedoista (Information about the investment firm 
for retail clients and potential retail clients). Artiklaan sisältyy yksityiskohtainen luettelo 
vaadituista tiedoista. Lisäksi säädetään tiedoista, joita sijoituspalveluyrityksen on 
annettava, jos se tarjoaa vähittäisasiakkaalle tai potentiaaliselle vähittäisasiakkaalle 
salkunhoitoa. Artiklassa 6 säädetään rahoitusvälineistä annettavista tiedoista 
(Information about financial instruments). Jos tieto koskee yleisölle tarjottua 
rahoitusvälinettä, josta on julkaistu esitedirektiivin 2003/71/EY mukainen esite, 
sijoituspalveluyrityksen on annettava asiakkaalle kopio esitteestä tai annettava tieto, 
missä esite on saatavilla. Artiklassa säädetään lisäksi tiedoista, joita on sisällytettävä 
vähittäisasiakkaalle ja potentiaaliselle vähittäisasiakkaalle annettaviin rahoitusvälineisiin 
liittyviä riskejä koskeviin neuvoihin ja varoituksiin, jos on kysymys direktiivin 4 artiklan 
1 kohdan 18 alakohdan c kohdan ja direktiivin 1 liitteen C osan 4-10 kohdassa 
tarkoitetuista rahoitusvälineistä. Nämä tarkemman tiedonantovelvollisuuden kohteena 
olevat rahoitusvälineet ovat pääasiassa erilaisia johdannaissopimuksia. Artiklassa 7 
säädetään velvollisuudesta antaa tietoja palveluiden kuluista ja liitännäisistä 
veloituksista, muun muassa kulujen ja veloitusten syntymisen yksityiskohtaisesta 
sisällöstä (Information about costs and associated charges).  
 
Artiklassa 8 säädetään tiedonantovelvollisuudesta koskien asiakasvarojen suojaamista 
(Information requirements concerning safeguarding of client assets). Jos kolmas 
osapuoli voi säilyttää asiakkaan varoja sijoituspalveluyrityksen puolesta, 
sijoituspalveluyrityksen on ilmoitettava tästä asiakkaalle sekä asiakasvarojen siirtämiseen 
liittyvistä vastuukysymyksistä. Jos asiakkaan rahoitusvälineitä kansallisen lain mukaan 
voidaan säilyttää yhteissäilytyksessä, asiakkaalle on ilmoitettava tästä ja asiaan 
mahdollisesti liittyvästä riskistä. Jos kolmannen osapuolen säilyttämiä asiakkaan 
rahoitusvälineitä ei voida oikeudellisista tai käytännöllisistä syistä erotella yksilöidysti 
kolmannen osapuolen tai sijoituspalveluyrityksen omista varoista, asiakasta on 
informoitava tästä ja tähän liittyvästä riskistä. Jos asiakkaan varoihin tulee 
sovellettavaksi muun jäsenvaltion kuin asiakkaan asuinvaltion laki, 
sijoituspalveluyrityksen on kerrottava asiakkaalle tästä sekä ilmoitettava, että asiakkaan 
oikeudet varoihin saattavat poiketa sen mukaisesti. Samoin asiakasta on informoitava 
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mahdollisista sijoituspalveluyrityksen vakuus- ja käyttöoikeuksista, joita asiakkaan 
varoihin voi kohdistua. 
 
Artiklassa 9 säädetään sijoittajan soveltuvuustestistä (Investor aptitude test). Asiakas voi 
vapaaehtoisesti suorittaa soveltuvuustestin, jolla hän osoittaa omaavansa riittävän 
tietämyksen ja ymmärryksen rahoitusmarkkinoiden toiminnasta. Sijoituspalveluyrityksen 
tiedonantovelvollisuus kyseisen testin läpäisseille sijoittajille kevenee tiettyjen asioiden 
osalta. Testille määrätään EU:n alueella yhtenäinen taso. Artiklassa 10 säädetään 
mainonnan sisällöstä, ja siinä asetetaan sijoituspalveluyritykselle velvollisuus varmistua 
siitä, että myös markkinointiaineiston sisältö vastaa sijoituspalveluyrityksen 
tiedonantovelvoitteita (Content of marketing communications). 
 
Artikloissa 11 ja 12 säädetään sijoituspalvelun tarjoamisesta (Provision of investment 
services). Artiklassa 11 säädetään direktiivin 19 artiklan 4 kohdassa tarkoitettujen 
asiakkaan tietämyksen ja kokemuksen, taloudellisen tilanteen ja sijoitustavoitteiden 
selvittämiseksi tarpeellisten tietojen pyytämisestä asiakkaalta, jotta sijoituspalveluyritys 
voi arvioida suunnitellun sijoituspalvelun soveltuvuutta asiakkaalle (Assessment of client 
suitability and appropriateness). Artiklassa 12 säädetään rahoitusvälineistä, joita 
pidetään direktiivin 19 artiklan 6 kohdan ensimmäisessä luetelmakohdassa tarkoitettuna 
muuna yksinkertaisena rahoitusvälineenä (Provision of services in non-complex 
instruments). Direktiivin mukaan, kun kyseessä on sijoituspalvelu, joka koostuu 
pelkästään asiakkaan toimeksiantojen toteuttamisesta tai näiden toimeksiantojen 
vastaanottamisesta ja välittämisestä, palvelun tarjoaminen asiakkaalle ilman tietojen 
hankkimista ja soveltuvuuden määrittelyä on sallittava direktiivissä mainituin 
edellytyksin. Edellytyksenä on muun muassa, että sijoituspalvelun kohteena ovat tietyt 
yksinkertaiset rahoitusvälineet.  
 
Artikloissa 13-15 säädetään sijoituspalveluyrityksen velvollisuudesta raportoida 
asiakkaalle (Reporting to clients). Artiklassa 13 säädetään sijoituspalveluyrityksen 
raportointivelvollisuudesta toimeksiantojen täytäntöönpanossa (Reporting obligations in 
respect of execution of orders). Asiakkaalle on toimitettava olennaiset tiedot pysyvässä 
muodossa jokaisen toimeksiannon täytäntöönpanosta, lukuun ottamatta salkunhoidon 
yhteydessä toteutettavia toimeksiantoja. Vähittäisasiakkaalle on lähetettävä ilmoitus 
toimeksiannon toteuttamisesta viimeistään täytäntöönpanon toteuttamista seuraavana 
arkipäivänä. Artiklassa on yksityiskohtainen luettelo tiedoista, jotka on sisällytettävä 
tähän vähittäisasiakkaalle toimitettavaan ilmoitukseen. Artiklassa 14 säädetään erikseen 
sijoituspalveluyrityksen salkunhoitoon liittyvistä raportointivelvollisuuksista (Reporting 
obligations in case of portfolio management). Artiklassa säädetään 
sijoituspalveluyritykselle velvollisuus toimittaa salkunhoitoasiakkailleen pysyvässä 
muodossa  määräajoin todistus  asiakkaan puolesta tehdyistä toimenpiteistä. Artiklaan 
sisältyy yksityiskohtainen luettelo tiedoista, jotka vähittäisasiakkaalle annettavaan 
todistukseen on sisällytettävä. Näitä tietoja ovat muun muassa kuvaus salkun sisällöstä ja 
salkun arvo, tiedot raportointijaksolla realisoituneista kuluista sekä osinkojen ja korkojen 
määrä. Vähittäisasiakkaalle todistus tulee toimittaa joka kolmas kuukausi. Asiakas voi 
valita raportoinnin tehtäväksi kustakin yksittäisestä toimenpiteestä. 
Sijoituspalveluyrityksen on toimitettava vähittäisasiakkaalleen vähintään vuosittain 
raportti, jossa selvitetään kyseisenä aikana asiakkaan salkunhoidossa toteutettua 
sijoitusstrategiaa. Artiklassa 15 säädetään sijoituspalveluyrityksen velvollisuudesta 
lähettää vähintään vuosittain asiakkaalleen raportti säilytyksessään olevista 
asiakasvaroista ja raportissa annettavista tiedoista (Statements of client assets). 
 
Sijoituspalveluyritykset voivat helpottaa liiketoimiaan direktiivin 24 artiklassa 
tarkoitettujen hyväksyttävien vastapuolien kanssa siten, että niiden ei tarvitse noudattaa 
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tiettyjä menettelytapavelvoitteita ja toimeksiantojen toteuttamista koskevia sääntöjä. 
Artiklassa 16 asetetaan vaatimukset ja määrälliset kynnysarvot yrityksille, joita 
sijoituspalveluyritykset voivat pitää direktiivin 24 artiklan 3 kohdassa tarkoitettuina 
hyväksyttävinä vastapuolina (Eligible Counterparties). Artikla 17 koskee 
sijoitusneuvontaa (Investment advice). Siinä määritetään direktiivin 4 artiklan 1 kohdan 4 
alakohdassa säädettyyn sijoitusneuvonnan määritelmään sisältyvän asiakkaalle 
annettavan yksilöllisen suosituksen kriteerit. 
 
Artiklat 18-21 koskevat direktiivin 21 artiklassa säädettyä velvollisuutta toteuttaa 
toimeksiannot asiakkaan kannalta mahdollisimman edullisin ehdoin (Best execution). 
Artiklassa 18 määritetään kriteerit, joiden avulla on arvioitava direktiivin 21 artiklan 1 
kohdassa mainittuja tekijöitä suhteessa toisiinsa toimeksiantojen edullisuutta 
tarkasteltaessa (Best Execution - relative importance of the factors). Näitä kriteereitä ovat 
asiakkaan asema vähittäissijoittajana tai ammattimaisena sijoittajana, toimeksiannon 
luonne, rahoitusvälineen tyyppi ja toimeksiannon toteuttamispaikan luonne. 
Vähittäisasiakkaan osalta säädetään erikseen, että tärkein huomioon otettava seikka 
toimeksiannon edullisuutta arvioitaessa on asiakkaan maksettavaksi tuleva 
kokonaishinta. Artiklassa 19 säädetään direktiivin 21 artiklan ja 22 artiklan 1 kohdan 
vaatimusten noudattamisesta sijoituspalveluyrityksen tarjoamaan salkunhoitoon 
sisältyviin toimeksiantoihin ja yhtä tai useampaa rahoitusvälinettä koskevien 
toimeksiantojen välittämiseen ja vastaanottamiseen (Best execution – scope).  
 
Sijoituspalveluyritysten on direktiivin 21 artiklan 2 kohdan mukaan otettava käyttöön 
toimivat järjestelyt asiakkaiden toimeksiantojen hoitamiseksi ja laadittava ja otettava 
käyttöön toimeksiantojen toteuttamispolitiikka, joilla varmistetaan asiakkaiden 
toimeksiantojen osalta paras mahdollinen tulos. Artiklassa 20 säädetään 
sijoituspalveluyrityksen velvollisuudesta tarkistaa ja muuttaa aina tarpeen tullen 
järjestelyjään ja toimeksiantojen toteuttamispolitiikkaansa (Execution policy). Artiklassa 
21 säädetään sijoituspalveluyrityksen velvollisuudesta antaa asiakkaalle kuvaus siitä, 
miten se täyttää toteuttamispolitiikkansa mukaisen velvoitteen toteuttaa toime ksiannot 
asiakkaan kannalta mahdollisimman edullisin ehdoin.   
 
Artiklat 22-26 koskevat direktiivin 22 artiklassa säädettyjä asiakkaiden toimeksiantoja 
koskevia sääntöjä (Client order handling rules). Artiklassa 22 säädetään asiakkaiden 
toimeksiantojen käsittelyä koskevista yleisistä periaatteista (General principles). 
Direktiivin 22 artiklan 1 kohdan noudattamiseksi sijoituspalveluyrityksen on 
varmistettava, että asiakkaiden toimeksiannot raportoidaan ja kohdennetaan tarkasti, 
toimeksiannot toteutetaan täsmällisesti ja asiakasta informoidaan etukäteen tilanteessa, 
jossa sijoituspalveluyritys mahdollisesti toimii omaan lukuunsa tai jos toimeksiannon 
toteuttamiseen liittyy erityisiä riskejä. Jos sijoituspalveluyritys on vastuussa 
toimeksiannon selvityksen valvonnasta tai järjestämisestä, sen on toimittava erityisen 
huolellisesti asiakasvarojen siirtämisessä oikeille tileille. 
 
Artiklassa 23 säädetään toimeksiantojen yhdistämisen edellytyksistä ja kohdentamisesta 
(Aggregation and allocation of orders). Sijoituspalveluyritys ei saa yhdistää asiakkaiden 
toimeksiantoja keskenään, elleivät tietyt artiklassa mainitut edellytykset täyty. Artiklassa 
24 säädetään asiakkaiden toimeksiantojen yhdistämisestä ja kohdentamisesta 
sijoituspalveluyrityksen omaan lukuun tapahtuvien liiketoimien kanssa  (Aggregation 
and allocation of transactions for own account).  
 
Artiklassa 25 säädetään tiedoista, jotka sijoituspalveluyrityksen on heti toimeksiannon 
toteuttamisen jälkeen tallennettava (Record keeping of orders). Näitä ovat muun muassa  
asiakkaan ja vastapuolen nimet, täytäntöönpanopaikka, toteuttamisen ajankohta, 
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toimeksiannon toteuttajan nimi ja toimeksiantoon liittyvän rahoitusvälineen tiedot. 
Artiklassa säädetään lisäksi tiedoista, jotka sijoituspalveluyrityksen on tallennettava 
siirtäessään toimeksiannon toisen sijoituspalveluyrityksen toteutettavaksi. Artiklassa 26 
säädetään velvollisuudesta tallentaa tieto yhdistettyjen toimeksiantojen aiotusta 
kohdentamisesta ennen toimeksiantojen toteuttamista (Record keeping of aggregated 
orders). 
 
Direktiivin 19 artiklan 1 kohdan mukaan sijoituspalveluyrityksen tulee toimia 
rehellisesti, tasapuolisesti, ammattimaisesti ja asiakkaiden etujen mukaisesti tarjotessaan 
näille sijoituspalvelua ja/tai oheispalveluja. Artiklassa 27 säädetään tämän velvollisuuden 
noudattamisesta suhteessa erilaisiin palkkioihin (Inducements). Sen mukaan 
sijoituspalveluyritys saa ottaa vastaan maksun, palkkion tai muun edun ainoastaan 
tilanteissa, joissa edun tarjoaa asiakas tai joku kolmas siten, että asiakas on tästä tietoinen 
ja antanut suostumuksensa edun suorittamiseen ja siitä on asiakkaalle itselleen hyötyä.   
 
Artikloissa 28 ja 29 säädetään direktiivin liitteen 1 C osan 7 ja 10 kohdassa tarkoitettuja 
johdannaissopimuksia koskevista kriteereistä ja tunnusmerkeistä (Characteristics of 
other derivative financial instruments; Derivatives within Section C(10) of Annex I to the 
Directive).  
 
Artiklassa 30 säädetään asetuksen voimaantulosta.  
  

KANSALLINEN KÄSITTELY: 
 
Euroopan Arvopaperikomitean kokousten valmistelusta vastaa valtiovarainministeriön 
rahoitusmarkkinaosasto. Kantoja on sovitettu yhteen valmistelujaosto 10:n 
(rahoituspalvelut ja pääomaliikkeet) kirjallisessa menettelyssä 8.7.2005 - 12.8.2005. 
  

EDUSKUNTAKÄSITTELY: 
  

Tämä muistio ja komission sisämarkkinat -pääosaston asetusluonnos lähetetään E-
kirjeellä eduskuntaan (PeL 97 § 1 mom.). 

 
KANSALLINEN LAINSÄÄDÄNTÖ: 

 
Kansallisessa lainsäädännössä ei tällä hetkellä säädetä ehdotetuista asioista joko lainkaan 
tai ei ainakaan vastaavalla tarkkuudella.  
 
Arvopaperimarkkinalain (495/1989) 4 luvussa säädetään arvopaperikaupasta ja 
sijoituspalvelun tarjoamisesta. Hyvästä tavasta arvopaperikaupassa ja sijoituspalvelun 
tarjoamisessa säädetään 4 luvun 1 ja 2 §:ssä, asiakkaan soveltuvuuden arvioinnista luvun 
3 a §:ssä, arvopaperinvälittäjän toiminnasta 4 §:ssä, arvopaperinvälittäjän oikeudesta 
pantata tai luovuttaa omaan lukuunsa asiakkaalle kuuluvia arvopapereita 5 §:ssä sekä 
asiakasvarojen säilytyksestä, käsittelystä ja selvityksestä luvun 5 a §:ssä.   
Rahoitustarkastuksen määräyksessä Nro 201.13 säädetään yksityiskohtaisemmin 
asiakasvarojen säilyttämisestä.  
 
Kuluttajansuojalain (38/1978) säännökset kulutushyödykkeiden markkinoinnista 
koskevat myös luonnollisille henkilöille tarjottujen arvopapereiden markkinointia.  
 

TALOUDELLISET VAIKUTUKSET: 
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Säädösehdotus tulee tarkentamaan merkittävästi menettelytapoja, joita 
sijoituspalveluyritysten on noudatettava tarjotessaan palveluita asiakkaille ja erityisesti 
vähittäisasiakkaille. Asiakkaille markkinoinnissa sekä ennen ja jälkeen sopimuksentekoa 
annettavaa tietoa koskevat tiedonantovelvollisuudet täsmentyvät ja yksityiskohtaistuvat. 
Samoin tarkentuvat ne säännökset, jotka koskevat huolellisuusvelvoitteita 
sijoituspalvelua toteutettaessa sekä raportointia asiakkaille toteutuneista 
toimeksiannoista. Ehdotukset johtavat siihen, että sijoituspalveluyritysten on 
tarkennettava monia asiakassuhteissaan noudattamiaan nykyisiä käytäntöjä. Osassa on 
kyse vain aiempien velvoitteiden muutoksista, jolloin taloudellisetkin vaikutukset ovat 
kertaluonteisia, mutta osa velvoitteista merkitsee täysin uusia ja pysyviä taloudellisia 
vaikutuksia. Kustannuksia tulee aiheutumaan paitsi muutoksista sijoituspalveluyritysten 
tietoteknisiin järjestelmiin niin myös henkilökunnan koulutuksesta sekä mahdollisesta 
lisäresursoinnista. Asiakkaiden näkökulmasta säännösten arvioidaan johtavan hyötyihin 
turvaamalla paremmin asiakkaiden tarpeiden ja etujen mukaisten tuotteiden ja 
palveluiden tarjonnan.  
 

AVOIMET KYSYMYKSET JA MUIDEN JÄSENVALTIOIDEN/EU-TOIMIELINTEN 
KANNAT NIIHIN: 

 
Muiden jäsenvaltioiden kannat eivät ole vielä lopullisesti tiedossa. Asetusluonnos ei ole 
vielä komission virallinen ehdotus, jonka antamisesta alkaisi rahoitusvälineiden 
markkinoista annetun direktiivin 64 artiklassa tarkoitettu kolmen kuukauden aika 
säännöksen hyväksymiselle. Komissio antanee virallisen ehdotuksensa lokakuun 31 
päivään 2005 mennessä. 
 

MUUT MAHDOLLISET ASIAAN VAIKUTTAVAT TEKIJÄT: 
 
- 
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Working document ESC/23/2005  
 

Draft Commission Working Document on conduct of business rules, best execution, client order 
handling rules, eligible counterparties, clarification of the definition of investment advice and 

financial instruments 
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Draft Commission Working Document on conduct of business rules, best execution, client order 
handling rules, eligible counterparties, clarification of the definition of investment advice and 

financial instruments 
 
 

Title I 

General provisions 
 

Article 1 

Subject Matter and Scope 
This Regulation lays down 
[…] 
 

 

Article 2 

Definitions 

For the purposes of this [Regulation], the following definitions will apply in addition to those 
contained in Directive 2004/39/EC:  

1.  “commodity”1 means any goods2 of a fungible nature that are capable of being delivered, including 
metals and their ores and alloys, agricultural products, and energy supplies; 3 

2. “compound product” means a financial instrument which combines: 

a) two or more different financial instruments, or  

b) one or more financial instruments with an investment service or services;   

3. “delivery” in relation to a commodity, or to an asset or right other than a commodity, means which 
ever of the following processes is most relevant to the case in question: 

                                                 
1 The following recitals will be added:  

“The definition of a commodity should not affect other definitions of that term in national legislation and other community 
legislation. The tests for determining whether a contract shall be considered as having the characteristics of other 
derivative financial instruments and not being for commercial purposes  is only intended to be used for the purposes of 
determining whether contracts fall within section C(7) or C(10) of Annex I to the Directive.” 

“A derivative contract relates to a commodity or to another factor where there is a direct link between that contract and 
the relevant underlying commodity or fac tor.  For example, a derivative contract on the price of crude oil is a derivative 
contract relating to oil, while a derivative contract on the transportation costs for oil is a derivative contract relating to oil 
transportation costs not to oil.  In the same way, a derivative that relates to a commodity derivative, such as an option on 
a commodity future, is a derivative relating to a derivative, although it still constitutes an indirect investment in 
commodities and should therefore still be regarded as a commodity derivative for the purposes of Articles 2(1)(i) and (k) 
of the Directive.” 

2 The following Recital will be added: “The concept of goods includes electricity” 
3 The following Recital will be added: “The concept of commodity does not include services or other items that are not 

goods (such as currencies or rights in real estate) or that are entirely intangible.” 
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a) physical supply of the agreed quantity of the commodity to the buyer either directly or 
indirectly by means of a supply network4;  

b) provision of a document (including a bill of lading, a warehouse warrant or an electronic 
document) giving  ownership or rights in the nature of ownership to the agreed quantity of the 
commodity, asset or right;   

c) the transfer by other means of ownership of the commodity, or of rights in the nature of 
ownership in relation to  the commodity, including by notifying the operator of a supply 
network or other registrar of the recipient’s entitlement to receive or be recorded as the owner 
of the agreed quantity of the commodity, or of the asset or right; 

4. “the Directive” means directive 2004/39/EC of the European Parliament and of the Council of 21 
April 2004 on markets in financial instruments amending Council Directives 85/611/EEC and 
93/6/EEC and Directive 2000/12/EC of the European Parliament and of the Council and repealing 
Council Directive 93/22/EEC;5 

5. “the Distance Marketing Directive” means directive 2002/65/EC of the European Parliament and 
of the Council 23 September 2002 concerning the distance marketing of consumer financial 
services and amending Council Directive 90/619/EEC and Directives 97/7/EC and 98/27/EC6; 

6. “durable medium” has the meaning given by Article 2(f) of the Distance Marketing Directive (that 
is: “any instrument which enables the consumer to store information addressed personally to him 
in a way accessible for future reference for a period of time adequate for the purposes of the 
information and which allows the unchanged reproduction of the information stored”); 

7.   “spot contract” means a contract for the sale of a commodity, asset or right, under the terms of 
which delivery is scheduled to be made at a time that is, having regard to the characteristics of the 
commodity, asset or right and the practices prevalent in the market for a commodity, asset or right 
of that kind, as soon as reasonably practicable after the contract is made; 

8. “transaction for own account” means a transaction concluded as a result of dealing on own account 
by an investment firm as defined by Art. 4 (1) (6) of the Directive.  

 
 
 

Title II 

Information to Clients and Potential clients7 
 

Chapter 1 

Information requirements 

                                                 
4 The following Recital will be added: “The concept of a supply network includes an energy supply network such as an 

electricity grid or gas pipeline system. It also includes a pool or similar arrangement whereby commodities, rights 
or assets may be supplied by one participant to another indirectly.” 

5 OJ L 145. 30/4/2004, p.1 
6 OJ L 271, 9/10/2002, p.16 
7 Appropriate and proportionate information requirements should be established which take account of the status of a client 

as either retail or professional.  The objective of the Directive is to ensure a proportionate balance between investor 
protection and the disclosure obligations which apply to investment firms.  To this end, it is appropriate that no specific 
information requirements be included in this [Regulation] with respect to professional clients. Those clients should be 
able to identify for themselves the information that is necessary for them to make an informed decision, and to ask the 
investment firm to provide that information.   
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Article 3 

Conditions with which information must comply in order to be fair, clear and not misleading 
 
In order to comply with the requirements imposed by Article 19(2) of the Directive to be fair, clear and 
not misleading, any information addressed to, or disseminated in such a way that it is likely to be 
received by, retail clients or potential retail clients, including a marketing communication shall: 

a) be accurate and give a balanced description of the potential benefits and the risks involved; 

b) include a prominent notification of risks associated with the investment services or financial 
instruments in question; 

c) be presented in a way that: 
i) is likely to be understood by the persons to whom it is directed, or by whom it is likely to 

be received; and 
ii) does not omit, diminish or obscure essential items or warnings; 

d) not include or refer to simulated historic returns; 

e) ensure that, where comparing investment services, financial instruments, or persons providing 
investment services:  
i) the comparison is relevant and is presented in a fair and balanced way;  
ii) the sources of the information used for the comparison are specified; and  
iii) the facts that could affect the result of the comparison are included; 

f) if it contains indication of past performance of a financial instrument or an investment service:   
i) be based on a reference period of at least one year; 
ii) clearly state the reference period and the source of information;  
iii) contain a prominent warning that the past performance does not guarantee future results 
iv) where that indication relies on figures denominated in a currency other than that of the 

Member State in which the retail client or potential retail client is resident, clearly state the 
currency and contain a warning that gains accruing to the investor may be diminished or 
lost in the process of currency conversion; 

g) if it contains information on forecasted future performance: 
i) not be based on or refer to simulated historic returns; 
ii) be based on objective and realistic assumptions;  
iii) contain a prominent warning that such forecasts do not guarantee future performance; 

h) if it refers to a particular tax treatment, prominently state that the tax treatment depends on the 
individual circumstances of each  client and may be subject to change; 

i) not use the name of any competent authority in such a way that would indicate or suggest 
endorsement or approval by that authority of the products or services of the investment firm 
responsible for the information.  

 
 

Article 4 

General requirements for information to retail clients 
 

1. An investment firm shall provide the information required by Article 19(3) of the Directive,  and 
the terms and conditions of any agreement which the firm has entered into with a retail client or 
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proposes to enter into with a potential retail client, to the client or potential client in a durable 
medium and sufficiently in advance of the commencement of the investment or ancillary service to 
which the information or the agreement relates to enable the client or potential client to review and 
understand the information. 8   

2. By way of derogation from paragraph (1), an investment firm may provide a retail client with the 
information required by Articles 5 to 8 and the terms and conditions of the client agreement after 
the commencement of the investment or ancillary service if the conditions of Article 5(2) of 
directive 2002/65/EC are satisfied. 

 
3. An investment firm shall notify a retail client about any change to the information provided under 

Articles 5 to 8 which is relevant to a service which the firm is providing to that client.  That 
notification shall be given in a durable medium. 

 
 

 
Article 5 

Information about the investment firm for retail clients and potential retail clients 
 

1. In order to comply with its obligations under Article 19(3) of the Directive, an investment firm 
shall ensure that the appropriate information received by retail clients and potential retail clients 
includes the following general information: 

a) the name of the investment firm, and the contact details necessary to enable those clients to 
communicate effectively with the firm;  

b) the languages in which the client may communicate with the investment firm; 

c) the methods of communication to be used between the investment firm and the client for the 
sending and reception of orders; 

d) a statement of the fact that the investment firm is authorised and the name of the competent 
authority that has authorised it;  

e) where the firm is acting through a tied agent, a statement of the fact that the tied agent is 
registered in accordance with Article 23(3) of the Directive and the Member State in which he 
is registered; 

f) where the firm is acting through any other representative established in the Member State in 
which the client or potential client is resident, the business address of the representative; 

g) the nature, frequency and timing of the reports on the performance of the service to be provided 
by the investment firm to the client in accordance with Article 19(8) of the Directive; 

                                                 
8  Include two recitals:  

“In determining what constitutes the provision of information sufficiently in advance of the commencement of a service 
to enable a client or potential client to review and understand the information, an investment firm may have regard to the 
urgency of the situation and the time necessary for the client to absorb and react to the specific information provided.  A 
client is likely to require less time to review information about a simple or standardised product or service, or a product 
or service of a kind he has purchased previously, than he would require for a more complex or unfamiliar product or 
service. 

“Investment firms are not obliged to provide all the information under Articles 6 to 9 immediately and at the same time 
provided that they comply with the general obligation to provide the relevant information sufficiently in advance before 
starting the provision of investment services. They may provide the information either separately, as part of a marketing 
communication, or by incorporating the information in the client agreement.” 
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h) if the firm holds client assets, a general description of the effect of the rules relating to the 
holding and protection of client assets, including the relevant investor compensation scheme 
and deposit guarantee scheme, which apply to the firm by virtue of its activities in a Member 
State;   

i) a description of the conflicts of interest policy maintained by the firm in accordance with 
Article 21 of [instrument on organisational requirements and conflicts of interest]; 

j) a statement as to whether there is an out of court complaint and redress mechanism available to 
retail clients and, if so, the way of accessing it; 

k) any limitations of the period for which the information provided under this Article and Articles 
5 to 8 is valid.  

2. Where an investment firm provides or proposes to provide portfolio management services to a 
retail client or potential retail client, in order to comply with Article 19(3) of the Directive the firm 
shall, in addition to the information required by paragraph (1), ensure that the client receives the 
following information: 

a) the types of financial instruments that may be included in the client portfolio and types of 
transactions that may be carried out in such instruments, including any limits;9 

b) the method and frequency of valuation of the financial instruments in the client portfolio;  

c) details of any delegation of the discretionary management of all or part of the assets in the 
client's portfolio, where relevant; 

d) the way in which management objectives are established, the level of risk to be reflected in the 
manager’s exercise of discretion, and any specific constraints on that discretion; 

e) a specification of any benchmark against which the performance of the portfolio will be 
compared.  Any such benchmark shall be based on widely used financial indicators which are 
produced by a third party and are consistent with the management objectives. 

 
 

Article 6 

Information about financial instruments 
 

1. Where, in accordance with the obligation under the second tiret of Article 19(3) of the Directive, 
an investment firm provides information about a financial instrument to a client or potential client 
and that financial instrument is the subject matter of an offer to the public in connection with 
which a prospectus has been published in accordance with Article 3 of directive 2003/71/EC, the 
investment firm shall provide the client or potential client with a copy of that prospectus or inform 
him where it is made available to the public in accordance with Article 14 of that directive.   

 
2. Where , in accordance with the obligation under the second tiret of Article 19(3) of the Directive, 

an investment firm provides information about a financial instrument which falls within Article 
4(1)(18)(c) or any of paragraphs (4) to (10) of Annex I, section C of the Directive to a retail client 
or potential retail client, the guidance and warnings required by that tiret shall include an 
explanation and risk warning concerning any of the following features that are relevant to that 
instrument:  

                                                 
9 Recital: Such information shall state whether investment firm is mandated to invest in financial instruments not admitted 
to trading on a regulated market, derivatives, illiquid or highly volatile instruments; or to undertake short sales, purchases 
with borrowed funds, securities repurchase or lending agreements, or any transactions involving margin payments, deposit 
of collateral or foreign exchange risk. 
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a) the risks associated with instruments of that type, including the risk of losing the entire 
investment;  

b) the volatility of the markets where such instruments are traded and any limitations on the 
available market for such instruments;  

c) the fact that an investor might assume financial commitments and other obligations, including 
any contingent liabilities, additional to the cost of acquiring the instruments, as a result of 
transactions in such instruments;  

d) any margin requirements or similar obligations, applicable to instruments of the type in 
question.   

The requirements of this paragraph are met if the investment firm provides a general description of 
the nature and risks of the type of financial instrument in question, provided that the description is 
sufficiently detailed to enable the retail client or potential retail client to understand the nature and 
specific risks of the particular instruments which are the subject matter of the information 
addressed to him. 

 
3. In the case of compound products, the description required by paragraph (1) shall specify the 

financial instruments comprising the compound product and describe the way in which those 
instruments interact. 

 
4. In the case of instruments that incorporate a guarantee, the description required by paragraph (1) 

shall include details about the guarantor and about the terms and conditions and scope of the 
guarantee. 

 
 

Article 7 

Information about costs and associated charges 
 
In order to comply with its obligations under Article 19(3) of the Directive, an investment firm shall 
ensure that its retail clients and potential retail clients receive the following information:  

a) the basis for the calculation of the price to be paid, including all related fees, commissions, 
charges and expenses, and all taxes payable via the investment firm in connection with the 
financial instrument or the investment service that is being offered. This information shall 
include, in particular: 

i) the details of expenses, charges or other costs incurred or to be incurred by the firm in 
connection with the investment service or transaction in the financial instrument, which it is 
entitled to recover; 

ii) the rates applicable, including any maximum  or minimum fees, and the frequency with 
which they are applied;  

iii) where the commissions and fees are to be paid in foreign currency, the currency involved;  

b) a statement, where applicable, that other taxes or costs may arise in connection with the service 
or a transaction in the financial instrument that are not levied by or paid through the investment 
firm; 

c) where the retail client or potential retail client has agreed to participate in any securities 
financing transactions (including securities lending), the basis on which he will benefit from 
such participation; 

d) the arrangements for payment. 
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Article 8 

Information requirements concerning safeguarding of client assets 
 
1. In order to comply with Article 19(3) of the Directive, an investment firm shall, where applicable, 

additionally provide the following information to clients and potential clients. 
 
2. Where a client's assets may be held by a third party on behalf of the investment firm, the 

investment firm shall inform the client of this fact and of the responsibility of the investment firm 
to the client, in accordance with the applicable national law, for any acts or omissions of the third 
party or the consequences for the client of the insolvency of the third party. 

 
3. Where the client's financial instruments may, in accordance with national law, be held on an 

omnibus basis, the investment firm shall inform the client this fact and provide him with a 
description of any resulting risks.  

 
4. Where, by reason of local market practices, it will not be legally possible or practicable for client 

financial instruments held with a third party to be separately identifiable from the proprietary 
financial instruments of that third party or of the investment firm, an investment firm shall inform 
the client of this fact and include a prominent warning of the resulting risks. 

 
5. If assets belonging to a client or potential client are or will be subject to the law of a jurisdiction 

other than the Member State in which the client is resident, information provided under this Article 
shall state that fact, indicate that the rights of the client or potential client relating to those assets 
may differ accordingly, and give an undertaking that a description of those rights, including any 
applicable investor compensation or similar schemes, will be provided on request.  

 
6. An investment firm shall inform the client about the terms of any security interest or lien it has 

taken over, or any right of set off it holds in relation to, the client’s assets. 

7. Where applicable, the investment firm shall notify the client of the fact that a third party may have 
a security interest or lien over, or right of set-off in relation to, the client’s assets, except where that 
interest, lien or right arises in the context of participation in any  securities financing transaction.      

 
 

Article 9 

Investor aptitude test 

1. Investment firms may choose not to provide information mentioned in Article 5(2) and  Article 6 
to a client or potential client if that client or potential client has voluntarily taken and successfully 
accomplished an investor aptitude test establishing that he is sufficiently knowledgeable and has an 
adequate understanding of financial markets. 

2. The Committee of European Securities Regulators shall define the harmonised content and format 
of the investor aptitude test. 

 

Article 10 

Content of marketing communications 
 

1. An investment firm shall take all reasonable steps to ensure that the information contained in its 
marketing communications is consistent with any information the firm provides to clients in the 
course of carrying on investment and ancillary services. 
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2. Where a marketing communication which is addressed to, or disseminated in such a way that it is 
likely to be received by, retail clients or potential retail clients of a firm which is mentioned in the 
communication: 

a) refers to a particular financial instrument or type of financial instrument, or to an investment or 
ancillary service, it shall also include a precise and balanced description of the nature and the 
risks of the instrument or service in question; or  

 
b) contains a direct offer in relation to provide a particular service or a direct offer in respect of a 

particular financial instrument it shall include, at least, such of the information mentioned in 
Articles 5 to 8 that is relevant to that offer. 

 
 
 

Title III 

Provision of investment services 
 

 

Article 11 

Assessment of client suitability and appropriateness 
 
1. In order to discharge its duty under Article 19(4) of the Directive, an investme nt firm shall ask the 

client to provide such information as is necessary for it to understand the essential facts about the 
client and have a reasonable basis for believing that the specific transaction recommended, or 
entered into under portfolio manageme nt:   

a) meets the  needs and objectives of the client in question;  

b) is such that the client is able financially to bear the risk of any loss that the investment may 
cause, in particular if the transaction is financed with loans or involves leveraged transactions 
requiring margin calls; and  

c) is such that the client has the necessary experience and knowledge in order to understand the 
risks involved in the transaction.  

An investment firm shall be entitled to assume that professional clients  are – 

a)  able financially to bear the risk of any loss that the investment may cause, for the purposes of 
sub-paragraph (b); and 

 b)  have the level of experience and knowledge mentioned in sub-paragraph (c) above, 

unless in all the circumstances such an assumption is manifestly unreasonable. 

2. For the purposes of Article 19(4) of the Directive, information regarding the financial situation of a 
client or potential client includes (but is not restricted to) information on his financial situation, the 
source and extent of his regular income, his assets, including liquid assets, investments and real 
property, and his regular financial commitments. 

3. For the purposes of Article 19(4) of the Directive, information regarding the investment objectives 
of a client or potential client includes (but is not restricted to) information on the length of time for 
which the client wishes to hold the investment, his risk profile, and the purposes of the investment 
that the firm may recommend. 
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4. For the purposes of Articles 19(4) and (5) of the Directive, information regarding a client’s or 
potential client’s knowledge and experience in the investment field includes information on: 

a) the types of services, transactions and financial instruments with which the client is familiar; 

b) the nature, volume, frequency of the client’s transactions in financial instruments and the 
period over which they have been carried out; and 

c) the level of education and profession or relevant former profession of the client or potential 
client. 

 
5. An investment firm shall not [invite] [induce or persuade?] a client or potential client not to 

provide information required for the purposes of Article 19(4) and (5) of the Directive. 
 
6. An investment firm shall be entitled to rely on the information provided by the clients or potential 

clients unless it is manifestly inaccurate or incomplete. 
 

 
 

Article 12 

Provision of services in non-complex instruments 
 
For the purposes of the first tiret of Article 19(6) of the Directive, a financial instrument which is not 
specified in that tiret will be considered as non-complex if: 

a) it does not fall within Article 4(1)(18)(c) or any of paragraphs (4) to (10) of Annex I, section C 
of the Directive; 

b) it is not a compound product; 

c) there are frequent opportunities to dispose of, redeem, or otherwise realise it at prices that are 
publicly available to the market participants; and 

d) it does not involve any actual or potential liability for the client that exceeds the cost of 
acquiring the instrument. 

 
 

Title IV 

Reporting to clients 
 
 

Article 13 

Reporting obligations in respect of execution of orders 
 
1. An investment firm that executes orders on behalf of its clients shall, when carrying out an order 

for a client, provide him promptly with the essential information concerning the execution of the 
order in a durable medium and, in the case of a retail client, it shall send to him a notice confirming 
the execution of the order no later than the first business day following that execution.  

 
This Article does not apply where orders are executed in the context of portfolio management.  

 
2. An investment firm shall supply a client with information about the status of his order on request.   
 
3. A notice mentioned in paragraph (1) which is sent to a retail client shall include the following 

information: 
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a) the name of the investment firm, and the name or other designation of the retail client's 
account; 

b) the date and the time of execution or, where the time of execution is not available, a statement 
that it will be supplied on request; 

c) the nature of the order and the execution venue10 where the transaction was carried out; 

d) the financial instrument and the quantities involved in the transaction; 

e) the unit price applied and the total consideration. Where the order is executed in tranches, the 
unit price will be the average price at which the tranches have been executed. In such a case the 
investment firm shall supply the client with information about the price of each tranche upon 
request;  

f) a total sum and itemised breakdown of the commissions and expenses charged;  

g) the client's responsibilities in relation to the settlement of the transaction, including the time 
limit for payment or delivery as well as the appropriate account details, where these details 
have not previously been notified to the client. 

4. If the order relates to units or shares in a collective investment undertaking and is executed 
periodically, an investment firms shall be exempt from the obligation to send confirmation notice 
after it has carried out each periodic order provided that it provides the client with the information 
required by paragraph (3) in respect of those transactions at least every 6 months.  

 
 

Article 14 
 

Reporting obligations in case of portfolio management 
 

1.  An investment firm that carries out the service of portfolio management shall provide the clients  
for whom it carries out that service with periodic statements in a durable medium of the activities 
carried out on behalf of the client. 
 

2. A statement required by paragraph (1) which is provided to a retail client shall include: 

a) the name of the investment firm and the name or other designation of the retail client's account; 

b) a statement of the contents and the valuation of the portfolio, including details of: 

i) each financial instrument held, its market value and the cash balance at the beginning and 
at the end of the reporting period; and 

ii) the performance of the portfolio during the reporting period; 

c) the total amount and an itemised breakdown of fees and charges incurred during the reporting 
period; 

d) the total amount of dividends, interest and other payments received during the reporting period 
in relation to the client's portfolio 

e) information about other corporate actions giving rights in relation to financial instruments held 
in the portfolio. 

3.  A statement required by paragraph (1) shall be provided to retail clients at least every 3 months.  
 

4. A client may opt to receive information on each transaction at the moment when it is executed by 
the portfolio manager.  If a client chooses this option – 

                                                 
10 As defined by the Regulation on Cooperation and Enforcement. 
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a) the investment firm shall, on the execution of a transaction by the portfolio manager, provide 
the client promptly with the essential information concerning the execution of the order in a 
durable medium and, in the case of a retail client, send to him a notice confirming the 
execution of the order no later than the first business day following that execution; 

b) by way of derogation from paragraph (3), the statements required by paragraph (1) shall be 
provided to retail clients at least every 6 months.  

However, this derogation is not available in relation to transactions in financial instruments 
falling within Article 4(1)(18)(c) or any of paragraphs (4) to (10) of Annex I, section C of the 
Directive. 
 

5. By way of derogation from paragraphs (3) and (4), where the retail client agreement for a portfolio 
management service authorises a leveraged portfolio, the statement required by paragraph (1) shall 
be provided at least once a month.  

 
6. In addition to the requirement under paragraph (1), if an investment firm provides portfolio 

management transactions or operates client accounts that include an open position in contingent 
liability transaction, it shall immediately report to the client any losses exceeding a predetermined 
threshold agreed between the firm and the client.  

 
7. At least once a year an investment firm shall provide to its retail clients for whom it carries out 

portfolio management services a management report on the strategy adopted during the period 
covered by the report. 

 
 

Article 15 

Statements of client assets 
 

1. An investment firm that holds client assets shall, at least once a year, send to each client for whom 
it holds assets, a statement of those client assets.  The statement shall be sent in a durable medium.   

This obligation does not apply to a credit institution authorised under directive 2000/12/EC in 
respect of deposits within the meaning of that directive held by that institution.  

 
2. The statement mentioned in paragraph (1) shall: 

a) include details of all the assets held by the investment firm for that client; 

b)  specify any benefit that has accrued to the client by virtue of participation in any securities 
financing transactions. 

 
3. The information included in the statement may be based either on trade or on settlement date 

provided that the same basis is applied to all information in the statement. 

4. An investment firm which holds assets and carries out the service of portfolio management for a 
client may include the statement required by paragraph (1) in a statement it is required to provide 
to that client by Article 14(1).   

 
 
 

Title VI 

Eligible Counterparties 
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Article 16 

Eligible counterparties 
 
For the purposes of Article 24(3) of the Directive, the pre-determined requirements, including 
quantitative thresholds, which will allow Member States to recognise an undertaking as an eligible 
counterparty are that the undertaking meets two of the following size requirements on a company 
basis: 

 - balance sheet total:    EUR 20 000 000 

 - net turnover:     EUR 40 000 000 

 - own funds:     EUR 2 000 000. 
 
 
 
 

Title VII 

Investment advice 
 

Article 17 

Investment advice 
 
1. For the purposes of the definition of ‘investment advice’ in Article 4(1)(4) of the Directive, a 

recommendation is a personal recommendation if: 

a. it is presented as suitable for, or based on a consideration of the person circumstances of, that 
client; and 

b. it constitutes a recommendation to: 

i. buy, sell, subscribe for, exchange, redeem, hold or underwrite a particular financial 
instrument or type of financial instrument; or 

ii. exercise or not exercise any right conferred by a particular financial instrument or type 
of financial instrument to buy, sell, subscribe for, exchange, or redeem a financial 
instrument. 

2. A recommendation shall be considered as personal where it is addressed directly to a particular 
client or where the circumstances in which the recommendation11 is made imply that it is addressed to 
a particular client.  

 
3. A recommendation is not a personal recommendation if it is issued generally to the public or a 
sector of the public.12 

 
 

                                                 
11 Insert the following recital: “The relevant circumstances that may be taken into consideration when determining when 
investment advice is being provided include, amongst others: the communication in its entirety and any other 
communications between the parties and the relationship between the parties including the nature of the recipient”. 
12 Insert the following recital:  “Advice about financial instruments given in a newspaper, journal, magazine or any other 
periodical publication, or in any television or radio broadcast, is not to be considered as a personal recommendation for the 
purposes of the definition of ‘investment advice’ in the Directive, provided that the giving of investment advice is not the 
principal purpose of the publication or broadcast. 
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Title VIII 

Best execution  

 

Article 18 

Best Execution – relative importance of the factors 
 
1. Subject to paragraph (2), when executing a client order, an investment firm shall take into account 

the following criteria for determining the relative importance of the factors listed in Article 21(1) 
of the Directive with a view to obtaining the best possible result for the client: 

a) the status of the client as retail or professional;   

b) the nature of the client order; 

c) the type of financial instruments that are the subject of that order; and 

d) the nature of the execution venues to which that order can be directed. 
 
2. When an investment firm executes an order on behalf of a retail client, the most important factor 

for determining the best possible result as required by Article 21(1) shall be the total consideration 
(representing the price of the financial instrument and the costs related to execution13) payable by 
the client.   

3. In order to enable investment firms to identify those execution venues that will [or are likely to] 
deliver the best possible result for their clients for the purposes of Article 21(1), execution venues 
shall make available data relating to the quality of execution of transactions on that venue on at 
least an annual basis.  

 
 

Article 19 

Best Execution – scope 
 
1. Member States shall require investment firms providing the service of portfolio management to 

comply with the obligations under Articles 21 and 22(1) of the Directive when carrying out 
decisions to deal on the basis that: 

a) references in those Articles to executing orders shall be treated as references to carrying out 
decisions by the investment firm to deal in financial instruments on behalf of its client; 

b) cross references shall be read accordingly. 

2. Member States shall require investment firms providing the service the reception and transmission 
of orders to comply with the obligations under Articles 21 and 22(1) of the Directive when 
receiving and transmitting client orders on the basis that: 

a) references in those Articles to executing orders shall be treated as references to the instructing 
another investment firm to execute or transmit orders for execution; and   

b) cross references shall be read accordingly. 
 

                                                 
13 Insert the following recital: “Cost factors relevant to determining best execution shall  include  all expenses incurred by 
the client directly related to the execution of the order, including exchange fees and settlement fees. They shall exclude the 
commissions and fees charged by the investment firm to its clients”.  
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Article 20 

Execution policy 
 

In order to comply with the requirement in Article 21(4) of the Directive (and without limiting the 
general obligation under that paragraph to monitor the effectiveness of its order execution 
arrangements and policy), an investment firm shall review those arrangements and that policy 
whenever it becomes aware, or the circumstances are such that it should be aware, that a material 
change has occurred that affects its ability to continue to obtain the best possible result for the 
execution of its client orders on a consistent basis using the venues included in its execution policy.  
 

 

Article 21 

Information on best execution policy 
 
1. The information required to be provided by an investment firm to its clients under the second 

paragraph of Article 21(3) of the Directive shall include a description of how the investment firm 
proposes to fulfil its duty under Article 21(1) of the Directive to obtain the best possible result for 
clients.  That description shall include: 

a) an account of the relative importance the investment firm assigns to the factors cited in Article 
21(1) of the Directive or the process by which the firm determines the relative importance of 
these factors; and 

b) a complete list of the execution venues included in the execution policy.  

2. If the investment firm accepts specific instructions from its clients that conflict with the firm's 
execution policy or arrangements, a clear and prominent warning that such instructions may 
prevent the firm from taking the steps that it has designed and implemented in its execution policy 
to obtain the best possible result for the execution of those orders. 

 

 

Title IX 

Client order handling rules 
 

Article 22 

General principles 
.  
1. In order to comply with Article 22(1) of the Directive, an investment firm shall: 

a) ensure that orders executed on behalf of clients are promptly and accurately recorded and 
allocated; 

b) carry out client orders sequentially and promptly unless the nature of the order or prevailing 
market conditions make this impossible, or the interests of the client require otherwise;  

c) inform its client in advance: 

i) where relevant, that it may act on own account in relation to the carrying out of an order; 
and 

ii) about any risks or impediments relevant to the proper carrying out of orders. 
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2. Where an investment firm is responsible for overseeing or arranging the settlement of an executed 
order it shall take all reasonable steps to ensure that any client assets received in settlement of that 
executed order are promptly and correctly delivered to the account of each relevant client. 

 
 

 

Article 23 

Aggregation and allocation of orders 
 

1. In order to comply with Article 22(1) of the Directive, an investment firm shall not carry out [a 
client order (as defined in previous instrument)] in aggregation with another [client] order or with a 
transaction for own account unless all of the following conditions are met: 

a) the firm reasonably believes that the aggregation of orders will not work overall to the 
disadvantage of any client whose order is to be aggregated; 

b) the firm has disclosed to each such client that the effect of aggregation may work to its 
disadvantage in relation to a particular order; and  

c) it has established and effectively implements an order allocation policy that provides for the 
fair allocation of such orders and transactions.  

2. When an investment firm aggregates an order with one or more other orders and the aggregated 
order is partially executed, it shall allocate the related trades on a proportional basis, unless 
otherwise agreed with a client.     

 
 
 

Article 24 

Aggregation and allocation of transactions for own account  
 

1. In order to comply with Article 22(1) of the Directive, an investment firm which has aggregated a 
transaction for own account with one or more client orders shall not allocate the related trades in a 
way that is detrimental to a client.  

 
2. Where an investment firm aggregates a client order with a transaction for own account and the 

aggregated order is partially executed, the related trades shall be allocated to the client in priority 
to the firm, unless the firm is able to demonstrate on reasonable grounds that without the 
combination it would not have been able to carry out the order on such advantageous terms, or at 
all.  In the latter case, the transaction for own account may be allocated proportionally, in 
accordance with the principle set out in Article 23(2). 

 
3. For the purposes of paragraph (1), an investment firm shall put in place procedures to prevent the 

reallocation of transactions for own account which are executed in combination with client orders 
in a way which gives unfair preference to the investment firm or to any particular client. 

 
 
 

Article 25  
 

Record keeping of orders 
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1. In order to comply with Article 22(1), immediately after an investment firm has executed a client 
order, it shall record the following details of the transaction:  

a) the name or other designation of the client; 

b) the name of the counterparty, if known;  

c) the execution venue or venue in a third country where the order was executed; 

d) the date and exact time of execution, or, where an order is executed on an open outcry market 
and it is not practicable to record the exact time of execution, the date and time period in which 
the execution took place provided that this is in accordance with the rules of the market; 

e) the member of the personnel of the investment firm who executed the transaction; 

f) the identification of the financial instruments involved in the transaction;  

g) the number or total value of financial instruments involved in the transaction; and  

h) the nature of the order. 
 

2. If an investment firm transmits orders to another investment firm for execution, the investment 
firm shall immediately record the following details after making the transmission: 

a) the name or other designation of the client whose order has been transmitted; 

b) the name or other designation of the investment firm to whom the order was transmitted; 

c) the terms of the order transmitted; and 

d) the date and exact time of transmission. 

 
 

Article 26  
 

Record keeping of aggregated orders 
 

In order to comply with Article 22(1) of the Directive, when an investment firm combines a client 
order for execution with another client order or a transaction for own account, it shall make a record of 
the intended basis of allocation of such orders or transactions prior to carrying them out. 

 

 
Article 27 

Inducements 
 
1. In order to comply with the requirements of Article 19(1) of the Directive to act honestly, fairly 

and professionally in accordance with the best interests of the client, an investment firm shall not, 
in relation to the provision of an investment or ancillary service to a client, receive or offer any fee, 
commission or non-monetary benefit except:  

a) a fee, commission or non-monetary benefit paid or provided by a client; or 

b) a fee, commission or non-monetary benefit paid or provided by a third party, provided that: 

(i) the existence and amount of the fee, commission or benefit, or method of calculating that 
amount, is properly disclosed to the client and the client has given his fully informed 
consent to that payment or provision prior to the provision of the relevant investment or 
ancillary service; and  
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(ii) the payment of the fee or commission, or the provision of the non-monetary benefit 
[facilitates] [demonstrably improves the quality of] the provision of the relevant service to 
the client.  

 
2. The obligation in paragraph (1)(b) to make proper disclosure shall require disclosure that is 

comprehensive, accurate, understandable to the client and easily comparable with disclosure made 
for the same purpose by other firms. In order to comply with that obligation, the firm may make a 
disclosure of commission arrangements in general terms, provided that it undertakes to disclose 
further details at the request of the client. 

 

 

Article 28 

Characteristics of other derivative financial instruments  

 
3. For the purposes of Section C(7) of Annex I of the Directive, a contract shall be considered as 

having the characteristics of other derivative financial instruments and not being for commercial 
purposes if: 

a) [the contract is a spot contract and at the time the contract is entered into it is more probable 
than not (having regard to the respective businesses of the parties, the express or implied terms 
of the contract, and the course of dealings in similar contracts, if any, between the parties) that 
the buyer will not make, or the seller will not take, delivery of the commodity, asset or right in 
question under the contract]; or 

b) the contract is not a spot contract and at least [one] of the following conditions is met: 

i) the contract is traded on a market or trading facility in a third country that is equivalent to a 
regulated market or an MTF; 

ii) the contract is expressed to be traded on a regulated market, an MTF or an equivalent third 
country marketplace or trading facility or is expressed to be equivalent to such a contract; 

iii) performance of the contract is enforced by a regulated market, an MTF or an equivalent 
third country marketplace or trading facility; 

iv) the contract is cleared by a clearing house;  

v) there are arrangements for the payment or provision of margin in relation to the contract; or 

vi) the price, the lot, the delivery date or other terms are determined solely by reference to 
regularly published prices, to standard lots or standard delivery dates.  

4. For the purposes of Section C(10) of Annex I of the Directive, a derivative contract mentioned in 
that Section will have the characteristics of other derivative financial instruments if: 

a) it is settled in cash or may be settled in cash at the option of one or more of the parties 
(otherwise than by reason of a default or other termination event);  

b) it is traded on a regulated market or an MTF; or  

c) the conditions mentioned in paragraph (1) of this Article are satisfied in relation to the contract.  
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Article 29 

Derivatives within Section C(10) of Annex I to the Directive 

 
In addition to derivative contracts of a kind mentioned in Section C(10) of Annex I to the Directive, a  
derivative contract relating to any of the following will fall within that section if the other criteria set 
out in that section are satisfied in relation to it:  

a) telecommunications bandwidth;  

b) commodity storage capacity;  

c) transmission or transportation capacity relating to commodities, whether cable, pipeline or 
other means;  

d) an allowance, credit, permit, right or similar asset which is directly linked to the supply, 
distribution or consumption of energy derived from renewable resources;  

e) a geological, environmental or other physical variable;  

f) any other asset or right of a fungible nature (other than a right to receive a service) that is 
capable of being transferred; or  

g) an index or measure related to the price or volume of transactions in any asset, right, service or 
obligation.   

 
Article 30 

Entry into force 
 

This Regulation shall enter into force on the […] day following that of its publication in the Official 
Journal of the European Union. 
 
This Regulation shall be binding in its entirety and directly applicable in all Member States. 
Done at Brussels, […] 
 
 For the Commission 
 […] 
 Member of the Commission 
  
ANNEX  
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