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Tarkistettu palkkiosuositus on annettu hyvin ripeästi, ilman perusteellisempaa sisällön 
valmistelua, ilman riittävää jäsenvaltioiden, yhtiöiden ja niiden etutahojen kuulemista ja 
ilman vaikutusten arviointia. Suomi pitää tärkeänä, että komission suositukset 
valmistellaan paremman sääntelyn periaatteiden mukaisesti ja että suosituksiin liitetään 
riittävä vaikutusarvio. Julkisesti noteerattujen yhtiöiden hallintoa koskevien vaatimusten 
uudistamisen kannalta on tärkeätä, että komission suosituksia tarkistetaan harkitusti ja 
kansainvälisesti kilpailukykyisellä tavalla.   
 
Tarkistettu suositus on tavoitteiltaan kannatettava siltä osin kuin sillä pyritään lisäämään 
listattujen yhtiöiden palkka- ja palkkiojärjestelmien avoimuutta erityisesti 
osakkeenomistajien ja muiden sijoittajien tiedontarpeiden täyttämiseksi. 
 
Toisaalta tarkistettu suositus on noteerattujen yhtiöiden erilaisuuden ja erilaisten 
toimintamallien vuoksi osittain ongelmallinen palkka- ja palkkiojärjestelmän sisältöä 
koskevien vaatimusten, kuten kohdeyhtiön toiminnan tavoitteiden määrittelyn, osalta. 
Rahoituspalvelualan yritysten osalta tarpeellisina pidettäviä palkka- ja palkkiopolitiikan 
sisältöä koskevia periaatteita ei ole perusteltua soveltaa sellaisenaan kaikkiin 
noteerattuihin yhtiöihin ilman riittävää vaihtoehtojen ja vaikutusten arviointia.   
 
Tausta ja perustelut 
 
Tarkistettu palkkiosuositus on seurausta komission 4.3.2009 Eurooppa-neuvostolle 
antamasta tiedonannosta, jossa komissio ilmoitti vahvistavansa vuoden 2004 
palkkiosuositusta, jossa ei varsinkaan edellytetä, että johtajien palkat ja palkkiot olisivat 
yhtiöiden pitkän aikavälin etujen mukaisia. Aiemmin komissio oli ilmoittanut, että 
vuoden 2004 ja 2005 suositusten tarkistustarve arvioidaan valmisteltavana olevan 
jäsenvaltioiden käytäntöä koskevan selvityksen perusteella. Finanssikriisi, suurten 
teollisuusyritysten taloudellisiin vaikeuksiin liittyvä mittava julkinen tuki joissakin 
jäsenvaltioissa, kesän EU-parlamenttivaalit ja uuden komission valinta ovat aikaistaneet 
suosituksen antamista noin puolella vuodella. Komissio kehottaa jäsenvaltioita 
toteuttamaan tarkistetun palkkiosuosituksen soveltamisen edistämiseksi tarvittavat toimet 
31.12.2009 mennessä. 
 
Käytettävissä ei ole riittävää selvitystä jäsenvaltioiden palkkiojärjestelmäkäytännöistä 
eikä vaikutusarviota. Tarkistettu palkkiosuositus on valmisteltu hyvin nopeasti, 
jäsenvaltioita, yhtiöitä ja niiden etutahoja on kuultu vain luonnostelluista periaatteista. 
Suositusluonnoksesta ei ole pyydetty lausuntoja mainituilta tahoilta ennen suosituksen 
antamista.  
 

Pääasiallinen sisältö: 
 
Tarkistetun suosituksen soveltamisala on sama kuin vuoden 2004 suosituksessa.  
 
Palkka- ja palkkiopolitiikan osalta tarkistetussa suosituksessa edellytetään, että jos 
palkka- ja palkkiopolitiikka sisältää palkkojen ja palkkioiden muuttuvia osia, yhtiöiden 
olisi asetettava muuttuville osille rajat. Palkkojen ja palkkioiden kiinteiden osien olisi 
oltava niin suuria, että yhtiöt voivat pidättää muuttuvat osat, jos tulosperusteet eivät 
täyty. 
 
Palkkojen ja palkkioiden muuttuvien osien myöntäminen olisi tehtävä riippuvaiseksi 
ennalta määritellyistä ja mitattavissa olevista tulosperusteista. Tulosperusteilla olisi 
edistettävä yhtiön pitkän aikavälin elinkelpoisuutta, ja niihin olisi sisällyttävä yhtiön 
pitkän aikavälin arvonmuodostuksen kannalta merkityksellisiä ei-taloudellisia perusteita, 
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kuten sovellettavien sääntöjen ja menettelyjen noudattaminen. Muuttuvasta osasta suurin 
osa olisi annettava vasta tietyn vähimmäisajan kuluttua. Toimivan johdon ja 
liikkeenjohdon työsopimusten tulisi olla sellaisia, että yhtiö voi vaatia takaisin sellaisia 
muuttuvia osia, jotka on suoritettu myöhemmin ilmeisen virheelliseksi osoittautuvien 
tietojen perusteella. Eroraha ei yleensä saisi ylittää tiettyä määrää, joka ei yleensä saisi 
olla suurempi kuin kahden vuoden kiinteä palkka tai vastaava määrä. Erorahaa ei tulisi 
maksaa, jos irtisanominen johtuu huonosta suorituksesta.  
 
Osakkeina maksettavien palkkioiden osalta osakkeiden omistusoikeuden pitäisi siirtyä 
aikaisintaan kolmen vuoden kuluttua osakkeiden tai myöntämisestä. Samat periaatteet 
koskevat osakeoptioita ja vastaavia osakkeisiin oikeuttavia tai osakkeiden 
arvonmuutokseen perustuvia palkitsemisjärjestelmiä. Tällaisten palkitsemismuotojen 
olisi oltava riippuvaisia ennalta määritellyistä ja mitattavissa olevista perusteista.  
 
Osakkeiden omistusoikeuden siirtämisen jälkeen hallinto- tai valvontaelinten jäsenten 
olisi säilytettävä itsellään tietty määrä osakkeita toimikautensa päättymiseen saakka 
ottaen kuitenkin huomioon tarve rahoittaa osakkeiden hankintamenot. Säilytettävien 
osakkeiden määrä olisi vahvistettava esimerkiksi siten, että se vastaa koko vuosipalkan 
kaksinkertaista arvoa (sekä kiinteät että muuttuvat osat mukaan luettuina).  
 
Tarkistetun palkkiosuosituksen mukaan toimivaan johtoon kuulumattomien tai valvovien 
jäsenten palkkioihin ei saisi sisältyä osakeoptioita. 
 
Hallinto- tai valvontaelinten jäsenten palkkoja ja palkkioita koskevien tietojen 
antaminen. Tarkistetun palkkiosuosituksen mukaan selkeässä ja helppotajuisessa 
selvityksestä pitäisi mainita, miten valituilla tulosperusteilla edistetään yhtiön pitkän 
aikavälin etuja, millä menetelmillä selvitetään tulosperusteiden täyttymistä, palkkojen ja 
palkkioiden muuttuvien osien maksamisen lykkäämisen määräajat, erorahaperiaatteet, 
odotusajat, joiden kuluttua osakkeiden omistusoikeudet siirtyvät saajalle, 
osakeomistuksen säilyttämistä koskevat periaatteet, riittävät tiedot yhtiön omaa palkka- 
ja palkkiopolitiikkaa luotaessa tarkastelluista yhtiöiden muodostamista vertaisryhmistä. 
 
Lisäksi tarkistetun palkkiosuosituksen mukaan jäsenvaltioiden olisi kannustettava 
erityisesti institutionaalisia osakkaita osallistumaan tarvittaessa yhtiökokouksiin ja 
käyttämään äänioikeuttaan hallinto- tai valvontaelinten jäsenten palkkoja ja palkkioita 
koskevissa kysymyksissä ottaen huomioon tässä suosituksessa sekä alkuperäisessä 
palkkiosuosituksesta ja johdon jäsenten riippumattomuutta koskevasta suosituksesta 
ilmenevät periaatteet.  
    
Palkkiokomitea. Palkkiokomitean jäsenistä ainakin yhdellä tulisi olla palkka- ja 
palkkiopolitiikkaa koskevaa tietämystä ja kokemusta. Palkkiokomitean olisi 
säännöllisesti tarkasteltava toimivaan johtoon kuuluvia tai liikkeenjohtoon osallistuvia 
jäseniä koskevaa palkka- ja palkkiopolitiikkaa, osakkeina maksettavia palkkioita koskeva 
politiikka mukaan luettuna, sekä kyseisen politiikan toteuttamista. Käyttäessään 
konsultin palveluja tietojen saamiseksi palkka- ja palkkiojärjestelmiä koskevista 
markkinastandardeista palkkiokomitean olisi varmistettava, että kyseinen 
konsultti ei samanaikaisesti neuvo kyseisen yhtiön henkilöstöosastoa, toimivaan 
johtoon kuuluvia tai liikkeenjohtoon osallistuvia jäseniä. Palkkiokomitean olisi 
varmistettava, että yksittäisten toimivaan johtoon kuuluvien tai liikkeenjohtoon 
osallistuvien jäsenten palkat ja palkkiot ovat oikeassa suhteessa muiden yhtiön toimivaan 
johtoon kuuluvien tai liikkeenjohtoon osallistuvien jäsenten ja yhtiön muun henkilöstön 
jäsenten palkkoihin ja palkkioihin. Palkkiokomitean olisi raportoitava osakkaille 
tehtäviensä hoitamisesta ja oltava tätä varten läsnä yhtiökokouksessa. 
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Kansallinen käsittely: 
 
Kilpailukyky-, Rahoituspalvelut ja pääomaliikkeet – ja vakuutuspalvelut- EU-
valmistelujaostot (laajat kokoonpanot) kesäkuussa 2009.  
 

Eduskuntakäsittely: 
 
- 
 

Käsittely Euroopan parlament issa: 
 
- 
 

Kansallinen lainsäädäntö, ml. Ahvenanmaan asema: 
 
Tarkistetussa palkkiosuosituksessa kehotetaan jäsenvaltioita ilmoittamaan komissiolle 
31.12.2009 mennessä, miten jäsenvaltio aikoo edistää suositusten periaatteiden 
toteutumista. Komissio tulee seuraamaan suosituksen toteutumista ja arvioimaan tarvetta 
mahdollisiin muihin toimenpiteisiin myöhemmin. 
 
Erikseen selvitetään tarvittavalla tavalla, miten tarkistetun palkkiosuosituksen periaatteet 
voitaisiin tarkoituksenmukaisella tavalla toteuttaa Suomessa. 
 
Vuonna 2004 annettu listayhtiöiden johdon palkkiosuositus on Suomessa toteutettu 
osittain osakeyhtiölaissa ja arvopaperimarkkinalaissa ja osittain itsesääntelynä pörssin 
tiedottamissäännöissä ja Suomen listayhtiöiden hallinnointikoodi –suosituksessa (2008). 
 
Voimassa oleva suomalaiseen noteerattuun yhtiöön sovellettava lainsäädäntö ja 
itsesääntely koskee hallituksen jäsenten ja toimitusjohtajan palkkioita ja palkkoja. 
Palkitsemiskriteerien yhteyttä yhtiön toiminnan tavoitteisiin ja riskienhallintaan ei ole 
todettu nimenomaisesti. Yhtiökokous päättää hallituksen jäsenten palkkioista sekä 
päättää tai valtuuttaa hallituksen päättämään kaikista osakeperusteisista kannustimista. 
Yhtiökokouksen sitovaa tai neuvoa-antavaa päätöstä ei edellytetä muilta osin. 
Suomalaisilta listayhtiöiltä ei myöskään edellytetä kokonaisvaltaista 
palkitsemispolitiikan esittelyä toimintakertomuksessa tai yhtiökokouksessa, kuten eräissä 
EU:n jäsenmaissa on käytäntönä.   
 
Komission tarkistettuun palkkiosuositukseen ja komissiossa valmisteltavan alkuperäisen 
suosituksen noudattamista koskevan selvitykseen liittyen Listayhtiöiden 
hallinnointikoodia hallinnoiva Arvopaperimarkkinayhdistys on perustanut kesäkuussa 
2009 työryhmän valmistelemaan listayhtiöiden johdon palkkioita koskevaa itsesääntelyä.  
 
Valtioneuvoston talouspoliittisen ministerivaliokunnan 7.6.2007 vahvistama valtio-
omisteisten yhtiöiden palkitsemiskäytäntöjä koskeva kannanotto vastaa pääosin 
komission tarkistettua palkkiosuositusta. Tarvetta kannanoton tarkistamiseen selvitetään 
valtioneuvoston kanslian johdolla. 
 

Taloudelliset vaikutukset: 
 
Komissio ei ole julkistanut arviota suosituksen vaikutuksista.   
 

Muut mahdolliset asiaan vaikuttavat tekijät: 



 

 

5(6) 
 

- 
 
 
 



   

 

6(6) 
 
Asiasanat   
Hoitaa       

 
Tiedoksi       

      

   
 
 

                                                 
  Lomakepohja: Perusmuistio, EU-ohje 



***
EUROOPAN YHTEISÖJEN KOMISSIO

Bryssel 30.4.2009
K(2009)3177

KOMISSION SUOSITUS

suositusten 2004/913/EY ja 2005/162/EY täydentämisestä julkisesti noteerattujen
yhtiöiden hallinto- tai valvontaelinten jäsenten palkkoja ja palkkioita koskevan

järjestelmän osalta

{SEC(2009) 580}
(SEC(2009) 581}

Fl



KOMISSION SUOSITUS

suositusten 2004/913/EY ja 2005/162/EY täydentämisestä julkisesti noteerattujen
yhtiöiden hallinto- tai valvontaelinten jäsenten palkkoja ja palkkioita koskevan

järjestelmän osalta

(ETA:n kannalta merkityksellinen teksti)

EUROOPAN YHTEISÖJEN KOMISSIO, joka

ottaa huomioon Euroopan yhteisön perustamissopimuksen ja erityisesti sen 211 artiklan toisen
luetelmakohdan

sekä katsoo seuraavaa:

(1) Komissio antoi 14 päivänä joulukuuta 2004 suosituksen 2004/913/EY julkisesti
noteerattujen yhtiöiden hallinto- tai valvontaelinten jäsenten palkkoja ja palkkioita
koskevan asianmukaisen järjestelmän edistämisestä1 ja 15 päivänä helmikuuta 2005
suosituksen 2005/162/EY julkisesti noteerattujen yhtiöiden toimivaan johtoon
kuulumattomien tai valvovien hallinto- tai valvontaelimen jäsenten tehtävistä sekä
hallinto- tai valvontaelimen komiteoista2. Kyseisten suositusten päätavoitteena on
varmistaa palkka- ja palkkiokäytanteiden avoimuus; osakkaiden harjoittama palkka- ja
palkkiopolitiikan ja yksittäisten palkkioiden valvonta, joka perustuu osakkaille
annettaviin tietoihin, palkka- ja palkkioselvityksestä järjestettävään velvoittavaan tai
neuvoa-antavaan äänestykseen ja osakeperusteisten palkkiojärjestelmien
hyväksyttämiseen osakkailla; toimivaan johtoon kuulumattomien hallinto- tai
valvontaelinten jäsenten harjoittama tehokas ja riippumaton valvonta ja
palkkiokomitean toimiminen palkka- ja palkkiokäytanteiden yhteydessä ainakin
neuvoa-antavassa roolissa.

(2) Suositusten mukaan komission olisi seurattava tilannetta, muun muassa suosituksissa
esitettyjen periaatteiden täytäntöönpanoa ja soveltamista, sekä arvioitava jatkotoimien
tarpeellisuutta. Lisäksi viime vuosien kokemukset ja hiljattain myös finanssikriisi ovat
osoittaneet, että palkka- ja palkkiorakenteet ovat tulleet yhä mutkikkaammiksi, niissä
on keskitytty liikaa lyhyen aikavälin saavutuksiin ja ne ovat joissakin tapauksissa
johtaneet liiallisiin palkkioihin, joihin tulokset eivät ole antaneet aihetta.

(3) Vaikka hallinto- tai valvontaelinten jäsenten palkkojen ja palkkioiden muodosta,
rakenteesta ja määrästä päättävät yhä ensisijaisesti yhtiöt, niiden osakkaat ja tapauksen
mukaan työntekijöiden edustajat, komission mielestä tarvitaan enemmän periaatteita
siitä, millaisia ovat hallinto- tai valvontaelinten jäsenten palkkojen ja palkkioiden
rakenteet, jotka määritellään yhtiön palkka- ja palkkiopolitiikassa, millä menettelyllä
palkoista ja palkkioista päätetään ja miten menettelyä valvotaan.

(4) Tämä suositus ei vaikuta työmarkkinaosapuolten mahdollisiin oikeuksiin
työehtosopimusneuvotteluissa.

EUVL L 385,29.12.2004, s. 55.
2 EUVL L 52, 25.2.2005, s. 51.
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(5) Julkisesti noteerattujen yhtiöiden hallinto- tai valvontaelinten jäsenten palkkoja ja
palkkioita koskevaa nykyistä järjestelmää olisi lujitettava periaatteilla, joilla
täydennetään suosituksissa 2004/913/EY ja 2005/162/EY esitettyjä periaatteita.

(6) Hallinto- tai valvontaelinten jäsenten palkkojen ja palkkioiden rakenteella olisi
edistettävä yhtiön pitkän aikavälin elinkelpoisuutta ja varmistettava, että palkat ja
palkkiot perustuvat tuloksiin. Palkkojen ja palkkioiden muuttuvat osat olisi sen vuoksi
kytkettävä ennalta määriteltyihin ja mitattavissa oleviin tulosperusteisiin, joihin
kuuluvat myös muut kuin taloudelliset perusteet. Palkkojen ja palkkioiden muuttuville
osille olisi asetettava rajat. Palkkojen ja palkkioiden muuttuvat osat, jotka ovat
huomattavan suuria, tulisi maksaa vasta tietyn ajan, kuten 3-5 vuoden kuluttua, jos
tulosehdot täyttyvät. Lisäksi yhtiöiden olisi voitava vaativa takaisin palkkojen ja
palkkioiden muuttuvat osat, jotka on maksettu sellaisten tietojen pohjalta, jotka ovat
osoittautuneet ilmeisen virheellisiksi.

(7) On varmistettava, että erorahat, niin kutsutut kultaiset kädenpuristukset, eivät ole
epäonnistumisesta maksettavia palkkioita vaan toimivat ensisijaisessa tarkoituksessaan
turvaverkkona siinä tapauksessa, että työsopimus sanotaan irti ennen sen voimassaolon
päättymistä. Sen vuoksi erorahat olisi rajoitettava ennakolta tiettyyn määrään tai
tietynpituiseen ajanjaksoon, jotka eivät yleensä saisi ylittää kahta vuosipalkkaa
(ainoastaan vuosipalkan kiinteän osan perusteella), eikä erorahoja saisi maksaa, jos
irtisanominen johtuu epätyydyttävästä suorituksesta tai jos hallinto- tai valvontaelimen
jäsen eroaa omasta tahdostaan. Tämä ei kuitenkaan estä maksamasta erorahoja
sellaisissa tilanteissa, joissa työsopimus sanotaan irti ennen sen voimassaolon
päättymistä yhtiön strategiassa tapahtuneiden muutosten vuoksi, taikka sulautumis-
ja/tai yritysostotilanteissa.

(8) Järjestelmät, joissa hallinto- tai valvontaelinten jäseniä palkitaan osakkeilla,
osakeoptioilla tai muilla oikeuksilla hankkia osakkeita tai joissa kyseisten jäsenten
palkkiot perustuvat osakehintojen muutoksiin, olisi kytkettävä paremmin yhtiön
tulokseen ja pitkän aikavälin arvonmuodostukseen. Sen vuoksi osakkeisiin olisi
sovellettava asianmukaista odotusaikaa, johon liittyy tulosehtoja. Osakeoptioiden
käytön ja osakkeiden hankintaoikeuden käytön tai osakehintojen muutoksiin
perustuvan palkitsemisen tulisi olla mahdollista vasta tietyn ajan kuluttua ja vain siinä
tapauksessa, että tulosehdot täyttyvät. Jotta hallinto- tai valvontaelinten jäsenille, jotka
omistavat yhtiön osakkeita, ei syntyisi eturistiriitoja, nämä jäsenet olisi velvoitettava
säilyttämään osan osakkeistaan toimikautensa päättymiseen saakka.

(9) Jotta osakkaiden olisi helpompi arvioida yhtiön palkka- ja palkkiopolitiikkaa ja
vahvistaa yhtiön vastuuvelvollisuutta osakkaitaan kohtaan, palkka- ja
palkkioselvityksen tulisi olla selkeä ja helppotajuinen. Lisäksi on tarpeen antaa
enemmän tietoja palkkojen ja palkkioiden rakenteesta.

(10) Vastuuvelvollisuuden lisäämiseksi osakkaita olisi kannustettava osallistumaan
yhtiökokouksiin ja käyttämään harkiten äänioikeuksiaan. Erityisesti institutionaalisilla
osakkailla olisi oltava johtava rooli sen varmistamisessa, että hallinto- ja
valvontaelimillä on entistä suurempi vastuuvelvollisuus palkka-ja palkkioasioissa.

(11) Suosituksessa 2005/162/EY tarkoitetuilla palkkiokomiteoilla on tärkeä rooli yhtiön
palkka- ja palkkiopolitiikan suunnittelussa, eturistiriitojen ehkäisemisessä sekä
(johto)elinten toiminnan valvonnassa palkka- ja palkkioasioiden yhteydessä.
Palkkiokomiteoiden roolin vahvistamiseksi ainakin yhdellä niiden jäsenistä olisi oltava
palkka- ja palkkioasioiden tuntemusta.
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(12) Palkkioasioissa neuvovilla konsulteilla saattaa olla eturistiriitoja esimerkiksi silloin,
kun kyseiset konsultit neuvovat palkkiokomiteaa palkkiokäytänteissä ja -järjestelyissä
ja samalla myös yhtiötä tai sen toimivaan johtoon kuuluvia tai liikkeenjohtoon
osallistuvia jäseniä. Palkkiokomiteoiden tulisi noudattaa varovaisuutta palkatessaan
palkkioasioissa neuvovia konsultteja, jotta varmistetaan, että samat konsultit eivät
neuvo samanaikaisesti yhtiön henkilöstöosastoa, toimivaan johtoon kuuluvia tai
liikkeenjohtoon osallistuvia jäseniä.

(13) Ottaen huomioon hallinto- tai valvontaelinten jäsenten palkka- ja palkkiokysymysten
merkityksen komissio aikoo hallinto- tai valvontaelinten jäsenten palkkoja ja
palkkioita koskevan yhteisön kehyksen soveltamisen tehostamiseksi käyttää
laaj emmin erilaisia seurantamekanismeja, kuten vuosittaisia tulostauluja j a
jäsenvaltioiden tekemää keskinäistä arviointia. Lisäksi komissio aikoo selvittää
mahdollisuuksia standardoida hallinto- tai valvontaelinten jäsenten palkkoja ja
palkkioita koskevien tietojen ilmoittamista.

(14) Ilmoituksissa, jotka jäsenvaltiot antavat tämän suosituksen mukaisista toimenpiteistä,
olisi esitettävä selkeät määräajat, joiden kuluessa yhtiöiden olisi vahvistettava tässä
suosituksessa esitettyjen periaatteiden mukaiset palkka- ja palkkiopolitiikat,

SUOSITTAA:

I JAKSO
SOVELTAMISALA JA MÄÄRITELMÄT

1. Soveltamisala

1.1. Tämän suosituksen II jakson soveltamisala vastaa suosituksen 2004/913/EY II jakson
soveltamisalaa.

Tämän suosituksen III jakson soveltamisalaa vastaa suosituksen 2005/162/EY
III jakson soveltamisalaa.

1.2. Jäsenvaltioiden olisi toteutettava kaikki tarvittavat toimenpiteet sen varmistamiseksi,
että julkisesti noteeratut yhtiöt, jotka kuuluvat suositusten 2004/913/EY ja
2005/162/EY soveltamisalaan, noudattavat tätä suositusta.

2. Suosituksissa 2004/913/EY ja 2004/162/EY esitettyjä määritelmiä täydentävät
määritelmät

2. l. 'Palkkojen ja palkkioiden muuttuvilla osilla* tarkoitetaan hallinto- tai valvontaelinten
jäsenten palkkojen ja palkkioiden osia, jotka myönnetään tulosperusteilla, bonukset
mukaan luettuina.

2.2. 'Erorahoilla' tarkoitetaan maksuja, jotka liittyvät toimivaan johtoon kuuluvien tai
liikkeenjohtoon osallistuvien jäsenten työsopimusten irtisanomiseen ennen niiden
voimassaolon päättymistä, mukaan luettuina maksut, jotka liittyvät irtisanomisajan
kestoon tai työsopimukseen sisällytettyyn kilpailukieltolausekkeeseen.
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II JAKSO

PALKKA- JA PALKKIOPOLITUKKA
(SUOSITUKSEN 2004/913/EYII JAKSO)

3. Hallinto- tai valvontaelinten jäseniä koskevan palkka- ja palkkiopolitiikan rakenne

3.1. Jos palkka- ja palkkiopolitiikka sisältää palkkojen ja palkkioiden muuttuvia osia,
yhtiöiden olisi asetettava muuttuville osille rajat. Palkkojen ja palkkioiden kiinteiden
osien olisi oltava niin suuria, että yhtiöt voivat pidättää muuttuvat osat, jos
tulosperusteet eivät täyty.

3.2. Palkkojen ja palkkioiden muuttuvien osien myöntäminen olisi tehtävä riippuvaiseksi
ennalta määritellyistä ja mitattavissa olevista tulosperusteista.

Tulosperusteilla olisi edistettävä yhtiön pitkän aikavälin elinkelpoisuutta, ja niihin
olisi sisällyttävä yhtiön pitkän aikavälin arvonmuodostuksen kannalta
merkityksellisiä ei-taloudellisia perusteita, kuten sovellettavien sääntöjen ja
menettelyjen noudattaminen.

3.3. Kun palkan tai palkkion muuttuva osa myönnetään, suuri osa siitä olisi annettava
vasta tietyn vähimmäisajan kuluttua. Muuttuvan osan osatekijä, jonka antamista
lykätään, olisi määritettävä suhteessa siihen, mikä on muuttuvan osan paino palkan
tai palkkion kiinteään osaan verrattuna.

3.4. Toimivaan johtoon kuuluvien ja liikkeenjohtoon osallistuvien jäsenten kanssa
tehtävissä työsopimuksissa olisi oltava määräykset, jotka antavat yhtiölle
mahdollisuuden vaatia takaisin sellaisten tietojen pohjalta annetut palkkojen tai
palkkioiden muuttuvat osat, jotka ovat myöhemmin osoittautuneet ilmeisen
virheellisiksi.

3.5. Erorahat eivät saisi ylittää tiettyä kiinteää määrää tai tiettyä kiinteää vuosipalkan
kerrannaista, joka ei yleensä saisi olla suurempi kuin kahdelta vuodelta maksettavan
palkan kiinteä osa tai sitä vastaava määrä.

Erorahoja ei tulisi maksaa, jos irtisanominen johtuu epätyydyttävästä suorituksesta.

4. Osakkeina maksettavat palkkiot

4.1. Osakkeiden omistusoikeuden pitäisi siirtyä aikaisintaan kolmen vuoden kuluttua
osakkeiden myöntämisestä.

Osakeoptioiden käytön, osakkeiden hankintaoikeuden käytön tai osakehintojen
muutoksiin perustuvan palkitsemisen tulisi olla mahdollista aikaisintaan kolmen
vuoden kuluttua niiden myöntämisestä.

4.2. Osakkeiden omistusoikeuden siirtämisen, osakeoptioiden käytön ja osakehintojen
muutoksiin perustuvan palkitsemisen olisi oltava riippuvaisia ennalta määritellyistä
ja mitattavissa olevista perusteista.

4.3. Osakkeiden omistusoikeuden siirtämisen jälkeen hallinto- tai valvontaelinten
jäsenten olisi säilytettävä itsellään tietty määrä osakkeita toimikautensa päättymiseen
saakka ottaen kuitenkin huomioon tarve rahoittaa osakkeiden hankintamenot.
Säilytettävien osakkeiden määrä olisi vahvistettava esimerkiksi siten, että se vastaa
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koko vuosipalkan kaksinkertaista arvoa (sekä kiinteät että muuttuvat osat mukaan
luettuina).

4.4. Toimivaan johtoon kuulumattomien tai valvovien jäsenten palkkioihin ei saisi
sisältyä osakeoptioita.

5. Hallinto- tai valvontaelinten jäsenten palkkoja ja palkkioita koskevien tietojen
antaminen

5.1. Suosituksen 2004/913/EY 3.1 kohdassa mainitun palkka- ja palkkioselvityksen tulisi
olla selkeä ja helppotajuinen.

5.2. Suosituksen 2004/913/EY 3.3 kohdassa mainittujen tietojen lisäksi palkka- ja
palkkioselvityksen olisi sisällettävä seuraavat tiedot:

(a) selvitys siitä, miten valituilla tulosperusteilla edistetään yhtiön pitkän aikavälin
etuja tämä suosituksen 3.2 kohdan mukaisesti;

(b) selvitys menetelmistä, joilla tutkitaan, ovatko tulosperusteet täyttyneet;

(c) riittävät tiedot siitä, kuinka kauan palkkojen ja palkkioiden muuttuvien osien
maksamista lykätään tämän suosituksen 3.3 kohdan mukaisesti;

(d) riittävät tiedot politiikasta, jota sovelletaan erorahoihin tämän suosituksen
3.4 kohdan mukaisesti;

(e) riittävät tiedot tämän suosituksen 4.1 kohdan mukaisista odotusajoista, joiden
kuluttua osakkeiden omistusoikeudet siirtyvät saajalle;

(f) riittävät tiedot politiikasta, jota sovelletaan tämän suosituksen 4.3 kohdan
mukaisesti osakkeiden säilyttämiseen niiden omistusoikeuden siirtymisen
jälkeen;

(g) riittävät tiedot sellaisten yhtiöiden muodostamien vertaisryhmien
koostumuksesta, joiden palkka- ja palkkiopolitiikkaa on tarkastelu kyseisen
yhtiön oman palkka- ja palkkiopolitiikkaa luotaessa.

6. Osakkaiden äänestys

6.1. Erityisesti institutionaalisia osakkaita olisi kannustettava osallistumaan tarvittaessa
yhtiökokouksiin ja käyttämään harkiten äänioikeuksiaan hallinto- tai valvontaelinten
jäsenten palkkoja ja palkkioita koskevissa kysymyksissä ottaen huomioon tässä
suosituksessa sekä suosituksissa 2004/913/EY ja 2005/162/EY esitetyt periaatteet.

III JAKSO
PALKKIOKOMITEA

(SUOSITUKSEN 2005/162/EY LITTTEESSÄ I OLEVA 3 KOHTA)

7. Perustaminen ja kokoonpano

7.1. Palkkiokomitean jäsenistä ainakin yhdellä tulisi olla palkka- ja palkkiopolitiikkaa
koskevaa tietämystä ja kokemusta.
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8. Rooli

8.1. Palkkiokomitean olisi säännöllisesti tarkasteltava toimivaan johtoon kuuluvia tai
liikkeenjohtoon osallistuvia jäseniä koskevaa palkka- ja palkkapolitiikkaa,
osakkeina maksettavia palkkioita koskeva politiikka mukaan luettuna, sekä kyseisen
politiikan toteuttamista.

9. Toiminta

9.1. Palkkiokomitean olisi tehtäviä hoitaessaan osoitettava riippumatonta arvostelukykyä
ja lahjomattomuutta,

9.2. Käyttäessään konsultin palveluja tietojen saamiseksi palkka- ja palkkiojärjestelmiä
koskevista markkinastandardeista palkkiokomitean olisi varmistettava, että kyseinen
konsultti ei samanaikaisesti neuvo kyseisen yhtiön henkilöstöosastoa, toimivaan
johtoon kuuluvia tai liikkeenjohtoon osallistuvia jäseniä.

9.3. Tehtäviä hoitaessaan palkkiokomitean olisi varmistettava, että yksittäisten toimivaan
johtoon kuuluvien tai liikkeenjohtoon osallistuvien jäsenten palkat ja palkkiot ovat
oikeassa suhteessa muiden yhtiön toimivaan johtoon kuuluvien tai liikkeenjohtoon
osallistuvien jäsenten ja yhtiön muun henkilöstön jäsenten palkkoihin ja palkkioihin.

9.4. Palkkiokomitean olisi raportoitava osakkaille tehtäviensä hoitamisesta ja oltava tätä
varten läsnä yhtiökokouksessa.

VI JAKSO

LOPPUSÄÄNNÖKSET

10. Jäsenvaltioita kehotetaan toteuttamaan tämän suosituksen soveltamisen edistämiseksi
tarvittavat toimenpiteet 31 päivään joulukuuta 2009 mennessä.

Tätä varten jäsenvaltioita kehotetaan järjestämään tätä suositusta koskevia kansallisia
kuulemistilaisuuksia sidosryhmien karissa ja ilmoittamaan komissiolle toimenpiteet,
jotka ne ovat toteuttaneet tämän suosituksen mukaisesti, jotta komissio voi seurata
tarkasti tilannetta ja arvioida sen pohjalta jatkotoimenpiteiden tarpeen.

11. Tämä suositus on osoitettu kaikille jäsenvaltioille.

Tehty Brysselissä 30.4.2009.

Komission puolesta
Siim KALLAS
Komission varapuheenjohtaja
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1. INTRODUCTION

This impact assessment addresses the subject of executive remuneration policy in listed
companies and remuneration policy in the financial services sector.

Remuneration of directors has been a constant focus of media attention1, academics2 and
policy makers. The average level of executive remuneration has increased substantially
over the last 15 years. An important part of this increase is due to the constantly growing
importance of variable pay (performance based pay) in the composition of directors1

remuneration. Whilst variable pay was originally intended to improve performance,
various Studies have questioned whether there is in fact a strong link between executive
pay and performance. At the same time, there has been much media and public attention
recently on egregjous cases of reward for failure.

The mismatch between executive pay and performance raises serious questions about the
appropriateness of the incentive Systems currently used for executive directors in listed
companies and whether these lead to excessively short-term management actions and
''pay for failure". This has been of particular concern in the financial services sector
because of the ongoing financial crisis.

Whilst remuneration policies and compensation schemes in financial services were not
solely responsible for the crisis, there is a general consensus that badly designed policy
and schemes at ali levels in the financial services industry contributed to "short-termism"
and excessive risk-taking without adequate regard to long-term global performance.

Remuneration policy/compensation schemes in the financial sector are part of the
ongoing work of the G20 Group. In their Declaration at the Washington, D.C. Surnmit on
the Financial Markets and the World Economy3 on 15 November 2008, G20 Leaders
committed to "Strengthening Transparency and Accountability of financial institutions".
They further called for priority work on "Reviewing compensation practices as they relate
to incentives for risk taking and Innovation ", During the London Summit (2 April 2009) the
G20 leaders agreed to "endorse and implement the Financial Stability Fontm's (FSF)
tough nevtprinciples on pay and compensation and to support sustainable compensation
schemes and the corporate social responsibility ofallfirms".

The Commission's existmg Recommendation on Directors' remuneration4 in listed
companies adopted in 2004 does not cover ali the relevant issues. In particular, the
Recommendation does not require executive remuneration to be aligned with the long
term interest of companies. Moreover, the scope of the existing Recommendation on
executives in listed companies does not fully cover the remuneration problems identified
in the financial sector which go beyond executives and listed financial institutions.

The question of the scope and content of the 2004 Recommendation therefore needs
reviewing as a matter of urgency5, and the potential impacts of a revised framework
assessed.
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The Commission Communication of 4 March 20096 indicated that the Commission
would strengthen its 2004 Recommendation on remuneration of directors of listed
companies and table a new Recommendation on remuneration in financial services to
address perverse incentives and excessive risk-taking throughout firms. The
Communication also stated that the Recommendations would be followed in Autumn
2009 by legislative proposals providing that supervisors may impose capital sanctions on
financial institutions whose remuneration policy is found to generate unacceptable risk.

2. PROCEDURALISSUES AND CONSULTATION OF INTERESTED PARTIES

In February 2009, a Steering Group was formed by DG MARKT to monitor the progress
of the impact assessment report. The Steering Group was made up of representatives of
the Directorates-General EMPL, ENTR, TAXUD, ECFIN and COMP and included a
representative of the Secretariat-General and the Legal Service. The Steering Group met
three times (19 February, 12 March and 26 March 2009). The minutes of the final
meeting are attached in Annex 4.

The Impact Assessment Board delivered its opinion on 3 March 2009 0(2009)2748.
Following the Board's opinion several changes were made to this IA, in particular the
following: The sections on problem definition and causes of the problem have been
integrated, restructured and expanded to present more clearly the different dimensions of
the problem and the evidence that underpins them. The sections on policy options
(including sub-components) and, in particular, analysis of impacts have been changed
and substantially expanded so that they are closer linked to the problem drivers identified
and so that the IA report can be read more easily without Consulting Annex 2. The more
contentious sub-components, in view of the objectives set, have been high-lighted.
Moreover, the discussion of the various effects on the supply of directors/employees has
been rurther elaborated, including the international aspects. More explanations have been
given to justify the scope of the new recommendatioö for financial services and its
potential role in the future supervisory legjslation. Agenda planning or WP reference:
2009/MARKT/059 (executive remuneration) and 2009/MARKT/062 (remuneration in
financial sector).

In preparing this impact assessment report, contributions from the following stakeholders
and events have been taken into account: Member States' contributions in the framework
of the Economic & Financial Committee (EFC) leading to conclusion of the ECOFIN
Council and the European Council of December 2008; OECD public consultation
meeting on 18 March 2009; Committee of European Banking Supervisors' (CEBS)
consultation on its draft principles and public hearing on 20th March 2009; The outcome
of a stakeholder meeting on 23rd March 2009 organised by COM; the draft interim report
of a "comply or explain" study on application of Corporate Govemance codes across the
EU commissioned by the European Commission; discussions in the Company Law
Experts Group meeting on 4 March 2009; the European Corporate Govemance FomnVs
meetings in November 2008 an February 2009 and subsequent statement delivered on 24
March 2009; consultation of the Advisory Group on Corporate Govemance and

EN 4 EN



Company Law; bilateral meetings held on 11* March and 13* March with stakehoiders
including representatives from the banking Industry, Insurance industry and pension
funds, Committee of European Securities Regulators and Cormnittee of European
Insurance and Occupational Pensions Supervisors.

3. PROBLEM DEFINITION

3.1. Policy Context

The current legal context in the European Union will be described, firstiy as regards
executive remuneration in Usted companies, and secondly as regards remuneration in the
fmancial sector. Later sections of the document also provide separate analysis of these
two subjects which are interrelated but which have differing dimensions. The policy
response on both subjects should therefore be coherent but it needs to be calibrated to fit
the difTerent dimensions of the problems identified.

3.1. L Directors' remuneration in Usted companies

Corporate Governance, which can be defined in many ways, is usually understood as the
system by which companies are directed and controlled7. The European Commission
adopted in 2003 an action pian for "modernising Company Law and Enhancing
Corporate Governance in the European Union". Adopted in the wake of a series of
corporate governance scandals (Enron, Tyco, Worldcom, Ahold), the European
Commission indicated that "poor corporate governance performance, by some
companies, has greatly undermined confidence in capital markets". The Commission
announced several initiatives of importance for directors' remuneration. Firstly, a
Oirective that would require, inter alia, that listed companies publish an annual corporate
governance statement which would refer to the corporate governance code that they apply
subject to a "comply or explain" approach8. Secondly, Recommendations on the role of
non executive/supervisory9 directors and supervisory board committees and on directors'
remuneration.

- Recommendation on the role of non executive/supervisory directors and supervisory
board committees10.

The Recommendation addresses the role of non executive or supervisory directors in key
areas where executives may have conflicts of interest vis-ä-vis shareholders. It includes
minimum standards for qualifications, commitment and independence of non
executive/supervisory directors. The Recommendation foresees that nomination,
remuneration and audit committees should be set up although the board itself must
remain fully responsible for its decisions. In particular, remuneration committees should
be composed exclusively of non executive directors with a majority being Independent.

11- Recommendation on directors' remuneration

The recommendation contains three main elements: 1) it invites Member States and listed
companies to ensure disclosure of directors' remuneration policy and total remuneration
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and benefits granted to individual directors; 2) remuneration policy should be subject to a
vote (advisory or binding) by sbareholders; 3) share based incentive schemes should be
subject to prior shareholders' approval.

The Commission chose Recommendations as a policy response because it was essential
to act quickly. Moreover, Recommendations provided the necessary flexibility in view of
the diversity of corporate governance rules and systems in place in the Member States:
they remain free to choose how they wish to give effect to the Recommendations. This
could for example be done through regulatory measures or 'comply or explain' codes.

Though the 2004 Recommendation refers to the linkage between executive directors1 pay
and perfonnance (to be included in the remuneration policy statement) and indicates that
share-based schemes should be subject to the prior approval of shareholders, it does not
touch on the amount and structure of directors' remuneration. For a multitude of legal,
financial and fiscal reasons, it was considered that the amount and structure of directors'
remuneration should be left primarily to individual companies to decide.

3.1.2. Remuneration in the financial services inditstry

The corporate governance framework described above also applies to directors of
companies in the financial sector, provided that their companies are listed.

There is currently no single EU instrument specifically targeting remuneration schemes
of executives and employees of financial services companies, in particular no mention is
made of remuneration policy as part of risk management. However, the policy context
slightly varies in different areas of the financial sector as, for instance, provisions on
conflicts of interest or on relations with clients (often known as "conduct of businesses
rules") may have an impact on remuneration. For a detailed analysis, see Annex 1.

Remuneration issues in the framework of national plans to rescue banks have also been
addressed at Community level. The Commission^ Communication on the application of
State Aid rules to measures taken in relation to financial institutions in the context of the
current global financial crisis recalls that public intervention has to be decided at
national level but within a coordinated framework and on the basis of a number of EU
common principles. One of these principles is that the management should not retain
undue benefits and that governments are able to intervene to address this if necessary.

The Commission's recent Communication on the recapitalisation of financial institutions
hi the current financial crisis13 states that in the case of recapitalisation of banks which
are not rundamentally sound, limitations of executive remunerations or the distribution of
bonuses should be included as a behavioural safeguard.14

3.2. Problem definition

The current mismatch betvveen executive pay and performance raises fundamental
questions about the appropriateness of incentive systems used for executive directors in
listed companies and whether these lead to excessively short-term management actions
and pay for failure.
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Remuneration schemes in the financial services industry favoured excessive risk-taking
1 c *^

in financial institutions at the expense of their long-term performance .

3.2.1, Directors' remuneration in listed companies

Corporate Governance essentially focuses on the problems that result from the separation
of ownership and control, and addresses in particular the principal-agent relationship
between shareholders and executive directors (agency theory16). The main underlying
assumption is that, especially in the case of a dispersed ownership company, there may be
misalignment/conilict of interests between the management (agents) and the shareholders
(principals). Where this potential conflict of interests goes together with an asymmetry of
information (i.e, the management has privileged access to core information), this can lead
to mismanagement of the company. This leads to costs described as agency costs. In
order to minimise these and thus maximise value creation/economic welfare, there is a
need (i) to remedy this asymmetry of information which is detrimental to shareholders,
tbrough appropriate monitoring mechanisms of executive directors and disclosure of
information; and (ii) to align executive directors' and shareholders' interests through
appropriate incentives (such as performance-based pay of executive directors).

Whether, and the extent to which, an executive director will fully pursue shareholders'
interests depends on finding an appropriate way to motivate the executive director.
Agency theory suggests that the performance-based pay contract, which links pay to the
company's wealth via performance indicators, is the most appropriate way.

Mismatch between executive pay and performance

The average level of executive remuneration has increased substantially in recent years
not just in absolute terms but also in relation to average workers' pay17. While this
increasing level of executives1 pay is perceived by some stakeholders to be a problem18 it
is not necessarily evidence of economic inefficiency, i.e. that the performance based
contract has failed.

However, the current financial and economic crisis has highlighted not only the high
level of executive pay, but also a mismatch bersveen executive pay and performance.
Payment of very high salaries, bonuses and severance payments to executives when at the
same time companies are underperforming, workers are being laid off and banks are
being bailed-out by taxpayers1 money has created public outcry in several Member
States19. Whilst the level of executive pay remains a very debated question, a mismatch
betvveen executive pay and performance raises fundamental questions about the
appropriateness of the incentive systems used for executive directors in listed companies
and whether these lead to excessively short-term management actions and to "pay for
failure". Poor incentives/structure of executive pay can lead to unjustified transfers of
value from shareholders to executives and prevent companies from using resources in a
more productive manner. Wrong incentives may also lead to short tenn management
actions. Such problems can affect the long tenn performance and sustainability of the
companies and therefore also affect investor confidence, employment, competitiveness
and long term economic growth. Reduced investor confidence will in and of itself affect
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negatively the availability and cost of capital and reduce the efficiency of the capital
market. Going beyond the individual examples of "pay for failure" mentioned in the
press, there is also in the literature in general little evidence of any strong linkage
betvveen the increase in pay of executives and company performance. The 2008 ILO
report on the World of work compares multiple Studies on the subject. Several papers
providing a meta-analysis of existing research (Tosi et ai., 2000; Dalton et ai, 2003)
suggest that no widespread, strong link between compensation and performance has been
established so far20. The ILO report concludes that "Overall, a stable and significant
relation between pay and performance has yet to be established; where such exists, it
may be expected to be country-specific, depending largely on a country's economic,
institutional and cultural peculiarities". Other sources than the ILO report also support
that there is only a weak link bervveen executive pay and company performance21.

The main issue to be addressed in this impact assessment as regards executive
remuneration is not how much directors are paid (level of pay) but rather structural
problems in incentive schemes which can lead to a mismatch betvveen executive pay and
company performance, in particular at the expense of long-term perfonnance.

Sections below (3.2.2 to 3.2.3) analyse the different causes for this mismatch. The causes
are interlinked and mutually re-enforcing. Performance criteria and structural problems in
the incentive contract are essential aspects of the problem. However, the lack of
accountability of directors towards shareholders has also played an important role in
maintaining the situation. Furthermore the short tenn horizons of institutional
shareholders have also contributed to an excessive emphasis on short term profit driven
behaviors by focusing too much on increasing share value. This in turn raises more
fundamental questions on the role of shareholders in ensuring effective corporate
governance.

3.2.2. Inappropriate structure of directors1 remuneration

3.2.2.1. The choice of perfonnance incentives

Although there is a wide rauge of pay practices, the structure of directors1 remuneration
can be, broadly, divided into the following categories:

- Fixed pay also called base pay or salary which is intended to cover the core role and
responsibilities of the day-to-day running of the company by the executive director.

- Variable pay, which comprises the following elements:

• Annual bonuses (short term incentives): this kind of variable pay is intended
as a reward for meeting annual performance objectives (they are usually paid
in cash but sometimes have a part paid in equity).

• Long-Term Incentives (LTI): this kind of variable pay is intended to reward
meeting performance related to two- to five-year period objectives. These
awards are sometimes described as performance shares, perfonnance units or
long-term cash incentives. Restricted stock awards are also granted as an

EN s EN



incentive to ensure that the executive directors' interests are aligned with
those of the shareholders.

• Other stock awards: Stock options are most commonly used as an incentive
for the executive directors to increase through their action share price and
shareholders' returns. Stock options are sometimes included in what is
considered LTI - and are other times treated separately.

In most cases, however, ihe total remuneration of top executive directors goes beyond
fjr*

cash and equity paymenr .

Economic theory for perfonnance based pay of executives relies on the assumptions that:
(i) incentive schemes are a useful tool to achieve appropriate balance between risk-
sharing and incentives for executives; and (ii) share value systematically reflects the real
economic situation of companies (and thus is a good indicator of the performance).

The choice of performance incentives for executives' remuneration and the mix and time
horizon of the chosen incentives is a difficult exercise which needs to be calibrated to the
specifics of each company (business strategy, sector of activities, risk appetite etc.) if the
interests of the executives are to be effectively aligned with those of the shareholders.

Concerns have been raised on the consequences of performance based pay for executives:

- As for the mix between fixed and variäble pay, a too high variable pay component could
under certain circumstances have negative eflfects. E.g. if the fixed component is Iow

1^
some companies can find it difficult to cut or eliminate a bonus in a poor financial year.
It is also argued that variable pay, especially stock options, is often difficult to value both
for remuneration committees and shareholders.24 This implies that the risk of paying too
much compared to performance could increase the more the variable part makes out of
the total remuneration package.

- Furthermore, if a too large part of this variable pay is equity based, it can lead to too
much reliance on market orientated results. This in turn, can lead to management actions
seeking to artificially increase the share price value of a company, including mrough
fraudulent behaviour5.

- The performance criteria adopted in relation to variable pay and the time horizon (often
quarterly earnings) 26 and conditions for payout are often insufficiently aligned with the
long term interests of the company. In a recent survey27 of more than 400 financial
executives, 80 percent of the respondents indicated that they would reduce discretionary
spending on such areas as research and development, advertising, maintenance, and
hiring in order to meet short-term earnings targets and more than 50 percent said they
would delay new projects, even if it meant sacrifices in value creation. This provides
evidence that there seems to be excessive focus of some corporate leaders, investors and
analysts on short-term, quarterly financial earnings and a lack of attention to the strategy,
rundamentals, and conventional non-fmancial approaches to long-term value creation.
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Given the individual character of what constitutes an efficient remuneration policy, and
the lack of Consolidated data on individual companies' remuneration structure compared
to their company performance, it is difficult to measure the precise extent of the problems
relating to choice of performance incentives, remuneration mix and time horizon.
However, it is possible to present some general findings on current remuneration
structure practices, which could give some evidence of where the problems especially are
to be found:

- A sharp rise in the use of variable pay, especially equity based remuneration, accountby
far for most of the increase in executive remuneration28.

- As for the current practice on the mix of salary, bonus and LTI, a comparative study29

from 2008 of executive pay structure in the 50 biggest companies in Europe and the 50
biggest companies in the US finds that a typical CEO package in Europe is made up of
26% salary, 35% annual bonus and 39% long term incentives (LTI) compared with 15%
salary, 28% bonus and 57% LTI in the US. However, practices in Europe vary
significantly from country to country.30

- Ali chief executives of European companies covered were paid an annual bonus. The
median bonus paid to European chief executives was 130% of base salary. The most
common maximum bonus opportunity was 200% of base salary. Most bonus plans (67%)
for chief executives of European companies are driven by a profit-related measure but
many use a number of other perfonnance measures as well.

- 17 out of the 50 European companies operate deferred bonuses for their chief executives
(notably in the UK). Under such plans part or ali of the chief executive's bonus
payments are deferred for a period after which they are usually paid over in the form of
share or (less commonly) cash, conditional on continued employment. The deferred
bonus value is usually indexed to company share price during the deferral period.
However, deferred pay is used only by around 1/3 of the companies, and seems in general
to be conditional only on continued employment, and not so much as a possible clawback
instrument in case of poor long terni performance.33

- The most preyalent long-term incentive plans for European companies are performance
share plans, closely followed by share option plans.34 Earnings per Share (EPS) remains
the most prevalent performance measure used for share option plans but other measures,
e.g. premium priced options in Germany, are common. Total Shareholder Retum (TSR)
remains by far the most prevalent measure for performance share plans. The median
aggregate fair value of European chief executives* long-term incentive awards is 120% of
base salary, ranging from a median of 55% in Germany to 270% in France.

The European data tmis suggests that the variable part is in general quite high (74% in the
50 biggest companies) and has been rising up to now, especially the equity based variable
remuneration. Concerns linked to excessive use of variable pay may therefore be
relevant, in particular, those related to a substantial directors' dependency on annual
bonuses and on stock market orientated results. Unfortunately the latter do not
systematically reflect the real economic situation of companies35. The data on deferment
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of bonuses also suggests that the time horizon and conditions for pay out are in many
cases not linked to long tenn perfonnance. Therefore, setting out principles targeting
certain aspects of the remuneration mix and the time horizon and conditions for payout
could potentially address the problem of a lacking linkage between executive pay and
(long term) perfonnance.

3.2.2.2. The (mis)use of severance pay

Golden parachutes payments originated in the US. The US Supreme Court case law
defined golden parachutes or severance pay as an «Agreement between a Corporation
and its top officers which guarantee those officers continued emphyment, payment of a
lump sum, or other benefits in the event of a change ofcorporate ownership. »

Originally, these arrangements were introduced as a further incentive to align the
interests of management with those of shareholders. The purpose was to ensure that, in
case of a takeover bid, in particular a hostile one, management in place vvould not try to
resist because of fear of loosing their position to the detriment of shareholders' interests.

However the use of golden parachutes has progressively expanded. Mergers or mere
change of the composition of the ownership are nowadays sufficient to trigger a golden
parachute payment. In some cases, no conditions are attached apart from a termination of
the contract of the top executive.

Proponents argue that golden parachutes are necessary to retain and hire good top
executives, especially in sectors that are subject to merger and acquisitions. Furthermore
they consider that it is fair to grant an indemnity to a departing CEO given the risks
attached to Ms position. On the other hand, opponents argue that CEO's and top
executives are already compensated for their position/responsibility and there should not
be any severance pay in case of termination of their contract.37

In the 1980s/1990s in the wake of irnportant mergers, golden parachutes made frontline
news because of the amount of compensation that was offered to departing CEO's. In
Europe, it is difficult to have a complete vision on golden parachutes and to compare the
situation in different Member States. Firstly, the compensation package is designed
difTerentiy and can include cash, shares and even pension benefits depending on the
country. Secondly, these agreements are subject to different legal38 and tax39 reginies in
different Member States and are not subject to the same degree of scrutiny as to their
validity by national courts. Lastly, the disclosure of their content or degree of
involvement of shareholders in their conception varies among Member States. Some
Member States40 do not have any rule or voluntary commitment in place. In other
Member States41 companies must report compensation liriked to early termination of the
contract in the annual report. hi the Netherlands, regulation is quite comprehensive and
severance pay assurances have to be reported in advance and in detail. In France,
payment of golden parachutes depends on compliance with perfonnance criteria
published beforehand.
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According to a study conducted by the private Consulting firm Hay Groupe in 2007,
"golden parachutes" of French CEOs when they leave their position are the highest in
Europe even if their income levels are in the European average. According to the study,
French CEOs would "double their basic salary and yearly bonus" the day they leave,
whereas only 50% of American CEOs get this Idnd of package.

Although not limited to the financial sector the financial crisis has renewed the attention
on golden parachutes in the case of failed financial institutions and generous high
severance pay for their CEO's that were negotiated beforehand (even though government
money was being poured in). Here again the lack of linkage between the performance of
the departing CEO's and the level of the severance pay caused public outcry and were
considered a reward for failure.42 In short, even though situation seems mixed due to
different legal regimes and contents of severance pay, it is clear that use of severance pay
has moved from its original intention (merger and acquisition situation) and that there
seems to be rarely use of stringent performance related conditions foreseen by national
rules (except France). Addressing severance pay would thus be another (complementary)
way of targeting the link between executive pay and performance.

3.2.3. Insufficient oversight ofremuneration process

3.2.3.1. Lack of accountability of Directors towards shareholders43

In 2007, the Commission services examined to what extent the 2004 Recommendation on
directors' remuneration had been followed in Member States* laws and/or corporate
governance codes (following the "comply or explain" approach). The report44 revealed
some positive developments but also some weaknesses. The recommendations on
disclosure on individual director"s pay and on approval by shareholders of share-based
remuneration had been largely followed45. However, the implementation of the
recommendation on the disclosure of the remuneration policy, in particular how
remuneration is linked to performance continued to be low across Member States.
Furthermore, the large majority of Member States do not recommend an advisory vote by
shareholders on the remuneration policy and only a few46 require a separate binding vote
on directors' remuneration.

Consolidated and comparable data are scarce as to how companies comply in practice
with the forementioned Recommendations. Many important companies continue not to
disclose performance criteria and bonus targets47. A study analysing the quality of
disclosure by companies shows that information on the fixed and variable component of
the remuneration policy and in particular, the linkage between performance and
remuneration continue to be one of the least published pieces of information by
companies48.
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Overvfew of Disclosure on Executive Contracts

• Companfes dlsdosing Information on the lengUi of the contracts of executlves

•Compantax öisdtslns Infdrmatlon on the notlce perkxls of exetutives

• Companles MschMtng fnformUton on the severance agreetnents of exeeuttves
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Source: Riskmetrics group

As shown in the charts, disclosure of performance measures or targets differs
substantially between countries but remains relatively unsatisfactory in average. Without
such disclosure it is difficult for shareholders to exercise their rights or apply pressure on
executive remuneration. Addressing better disclosure would therefore be a prerequisite
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for holding directors (and those responsible for setting the pay) more accountable for
directors' remuneration.

Source: RiskMetrics Group

Ofsclosure of Performance Ovenriew reiated lo VarJable Remuneration
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Stock Option Plans • Share Incentive Schemes Annini Bon ui

Furthennore, it seems that shareholders take a rather passive stance on remuneration
issues even when they do have a say. Thus, to the extent shareholders are consulted,
remuneration issues do not appear to be particularly contentious issues during companies'
general meetings. The overall level of dissent by shareholders on remuneration proposals
among companies sampled in Europe by Riskmetrics' study amounted to 4.8% in first
semester 200849. This low level of dissent can be partially explained by
separate/alternative meetings on the remuneration issues between management and their
institutional investors/shareholders ahead of the general meetings in order to find prior
agreement. It is interesting to note though that of ali the issues presented to investors at
the shareholder meetings sampled in RiskMetrics study, the most contentious by far are
votes reiated to share incentive plans (as they directly impact on shares' value). Apart
from anecdotical evidence50, this would tend to confiim that shareholders are more
concerned about share value than remuneration of directors.

This situation is reinforced by the fact that even institutional shareholders do not ahvays
have in mind real long term objectives and may also look for short-tenn share value
increases. Studies show that average holding periods by institutional investors are
betvveen one and two years51. In the US, the average share is held for less than a year52.
Academic Studies tend to prove that equity markets dominated by institutional investors
may have shorter time horizon53.
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Encouragjng shareholders to be more active and use their monitoring rights could
therefore also help reducing problems of linkage between executive pay and
performance.

SharehoUer vote on Board Remuneration

1

0,9

0,8

0,7

0,6

0,5

0,4

0,3

0,2

0,1

O

PI i ii 11 m ii i«n 11 m1 1 1 n 1 1 m 1 1 1 1 1 1 1 i n
Befeium Germany Greece

• 2008

Denmark Bulgaria

l 2007 • 2006

Estonia

Source: RiskMetrics Group

3.2.3.2. Inadequate role of remuneration committee

In 2007, the Commission services also reported on the application by Member States of
the 2005 Recommendation on the role of non executive/supervisory directors and
supervisoiy board committees. It concluded that one of the most important objectives of
the Recommendation was to promote a balanced presence and role of Independent non-
executive or supervisory directors in the major fields of potential conflicts of interest
between management and shareholders. Unfortunately, a significant number of Member
States have not recommended the presence of Independent directors in ali board
committees. Furthermore, the law or the corporate governance code in sorne Member
States do not recommend a strong presence of independent members in remuneration and
audit committees. In these Member States, executive directors may still be able to have a
major influence on their own remuneration and control over the companyt accounts may
be inadequate. As a result, the costs for the company and risk of abuse may remain high.

As stated above, the role of remuneration committees is crucial as they propose
remuneration policy (fixed and variäble) to the board and individual director's
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remuneration. However academics have questioned ihe effectiveness of remuneration
committees54. For some, remuneration committee members have been too much under
the control of the management and top executives to properly exercise their role. Without
going quite as far as this, others note that remuneration committees are still seeking
legitimacy, have not yet adapted to their relatively new role and tend to reproduce main
stream tools in designing remuneration policy and packages. As a consequence not
enough time is spent in organising and strengraening their role but more on justifying
their position and seeking approval from their main institutional shareholders55.

Therefore, targeting the role and resources within the remuneration committee could
fiirther strengthen the check on linkage between executive pay and performance.

3.2.3.3. The role of remuneration consultants

It is argued that the level of directors' remuneration is higher whenever remuneration
consultants are involved56. Questions have been raised as to the standards and
methodology used by remuneration consultants when they analyse executives' markets
and external bencbmarks for fixing levels of remuneration . Some consider that they are
to blame for designing extremely complicated remuneration packages mostly based on
short term profit (market price value). A second issue is the potential conflict of interests
that may arise when a consultancy firm advises both the management and the
remuneration committee on the remuneration policy of the company. Measures
addressing this conflict of interest could be considered to reduce the problem. Further
transparency over their activity may also be needed58. Some institutional shareholders
have already called for a code of ethics for remuneration consultants59.

3.2.4. Remuneration in the financial services Industry

It is not the purpose of this analysis nor is there space in this document to analyse ali the
causes of the financial crisis. The analysis here only relates to those causes of the current
financial crisis that are most directly relevant to the remuneration issue in the financial
services sector, namely issues related to the mismanagement of risks.

The OECD recently provided a thorough analysis (both at macro and miero economic
level) of the causes of the financial crisis, inparticular the mismanagement of risks. From
the macroeconomic perspective, the report explains that as a result of the monetary
policy in force m major economies, "interest rates f eli as did risk premia". As a
consequence of low interest rates "investors were encouraged to search for yield to the
relative neglect of risk which, it was widely believed, had been spread throughout the
financial system via new financial Instruments".

Many economic agents seemed to believe that Hquidity was available without limit. At
the same time, management standards and internal controls failed to appraise the risk of
the new complex financial instruments that were invented. As stressed by the de
Larosiere report: "In this environment of plentiful Hquidity and low returns, investors
actively sought higher yields and went searching for opportunities. Risk became mis-
priced. Those originating investment products responded to this by developing more and
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more innovative and complex Instruments designed to offer improved yields, often
combinedmth increased leverage .

This analysis is shared at global level. In the Working Group documents of the G20, it is
further stated that "at the same time, regulated banks andfinancial institutions supported
the acceleration offinancial Innovation and thepush tovvards more unregulated pools of
capital by establishing qff-balance sheet and structured Investment vehicles. These
unregulated Investment vehicles, created in response to features of the regulatory and
accounting framevvork, often financea their operations without minimum capital buffers
or adequate liquidity plans, were exposed to maturity mismatches, and held asset
compositions whose risks were often misunderstood".62

In April 2008, a Counterparty Risk Management Policy Group III (CRMPG III or the
Policy Group)63 was formed in the US to analyse the (then) credit market crisis of 2007
and 2008. In its report of summer 2008, the Group was among the first64 to conclude that
compensation schemes in the financial services were one of five primary driving forces
of the financial crisis and to stress the need for better linkage between compensation
schemes and long term firm wide profitability (in line with Institute of International
Finance recommendations)65.

Badly designed compensation schemes in the financial services industry (wira strong
emphasis on short-term profits) contributed to excessive "short-termism" and risk taking
from financial institutions without adequate regard to their long-term global performance.
It is important to note that this issue not only involves directors' and managers' pay, but
extends to remuneration schemes also at other levels in the financial sector, notably for
those persons whose work involves risk-taking (e.g. traders) and whose remuneration for
a variable part is a fiinction of performance.

The EU working group on pro-cyclicality set up by the ECOFIN Council concluded that
"remuneration poticies can enhance pro-cyclicality by promoting short-termism.
Folhwing the FSF Report recommendation and recent initiatives by some EU countries,
supervisors could address this concern through Pillar 2 guidance. A coordinated
approach at EU level vvould seem appropriate."

Remuneration policies/compensation schemes in financial services can not be held as
solely responsible for the financial crisis.. Other causes such as the role of credit rating
agencies, the regulatory and supervisors' failures substantially contributed to the crisis .
However compensation schemes based on short-term returns, without adequate
consideration for the corresponding risks, substantially contributed to the financial
institutions engagement in riskier businesses67. Risk management within financial
institutions and oversight by regulators did not keep pace with financial innovations,
mispricing of risks and the linkage between risks and remuneration schemes.

Sections below analyse why remuneration policies in banking and investment firms
contributed to excessive risk taking. Perverse incentives played a significant role in this
regard. Serious shortcomings in internal control (lack of appropriate corporate
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governance checks) and in oversight of supervisors failed to effectively prevent the
mismanagement of risks.

3.2.5 Perverse incentives

While annual cash bonuses are a key variable element of remuneration common in many
companies across business sectors, it is nowhere as deeply embedded as in the financial
services industry.

Investment banks have long set aside an important portion of their income for employees'
compensation/remuneration: for large investments banks that portion can exceed 50
percent of net revenue with a total compensation pool in some cases above $10
billion69. Much of that pool is nonnally set aside to be paid as bonuses70. Bonuses
typically make up a more than a substantial portion of an employee's pay in investment
banks, sometimes more than 75 percent of the total (as fixed salary is relatively low).
Often the pay of traders far exceeds that of executives. Companies1 managements count
on the promise of year-end bonus money to motivate employees and make sure they
remain in the company. As to the employees71, they see bonuses as a normal part of their
compensation, regardless of firm profitability.

The structure of the bonuses in particular in banks and investment firms appears to have
had adverse consequences in terms of excessive risk-taking and to be detrimental to long
term performance because of their short terni nature (annual basis). hi other words, vvhile
bankers and traders take a piece of any profits they generate, there is no such thing as a
negative bonus so they never share in the losses. As a consequence, losses are born by
shareholders and possibly taxpayers but only to a small extent by employees themselves.
Furthermore when these pay incentives are not or not correctly adjusted for risk and are
systematically used, they may contribute to instability in the global financial system.

Several emblematic cases have highlighted the deficiencies hi terms of risk management
and disproportionate potential rewards in the financial sector industry. Although it is too
early to draw conclusions on the basis of the Kerviel case72, which is under judicial
investigation, it is interesting to note that Mr Kerviel claimed that, at the peak of his
success, he recorded $500m profit without the bank noticing. hi the sarne vein, he was
able, during the weeks preceding his sacking, to take positions with a value of €50bn. He
later justified this by explaining that "he wanted to seem like an exceptional trader and
anticipator of the market and wanted to get a higher bonus". He further claimed that for
2007, he was counting on getting a bonus of €300,000. As indicated by the FSF, "the lack
ofattention to risk also contributed to the large, in some cases, extreme absolute level of
compensation in the financial services industry",

Furthermore, the remuneration structure reinforces the pro-cyclicality of risk taking as
shown by the example above to the extent that variable pay and thus performance pay can
lead to herd behaviour. 73

Measures targeting the remuneration structure could therefore potentially reduce the
problem of excessive risk-taking.
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3.2.6 Lack of an appropriate corporate governance system

The importance of the current financial crisis raises serious questions about the adequacy
of the existing corporate governance praetices in banks and Investment companies,
including on the setting of compensation policies throughout these financial institutions.

In their analysis of the crisis, public authorities, academics, journalists, central bankers
and supervisors generally agree that the structure of compensation schemes applied in the
banking industry was skewed towards short-term perfonnance -be it for successful
traders or for directors- and excessive risk-taking. The key question seems to be how this
was possible when coiporate governance principles of reference, e.g. the 8 Corporate
Govemance Principles of the Basel Committee, stress the need for the board to approve
for compensation policies and praetices to be consistent with the bank's corporate culture,
long tenn objectives and strategy (and control environment).

Several existing reports7 highlight that fhere has been in many cases a severe mismatch
between remuneration policy, risk management and internal control systems. Despite the
importance given to risk management by regulators and corporate governance principles,
the financial crisis has revealed shortcomings in praetices both in internal management
and in the role of the board in overseeing risk management systems, including
remuneration policies. According to the Senior Supervisors Group report75, senior
management at firms which suffered the biggest losses tended to champion the expansion
of risk without commensurate focus on controls across the organisation or at the
business-line level. At these firms, senior management's drive to generate earnings was
not accompanied by clear guidance on the tolerance for expanding exposures to risk. It is
also argued that risk management departments in some firms lacked independence,
influence or sufficient authority and power as compared to sales and trading business76.
In some banks, the lower prestige and status of risk management staff vis-ä-vis traders
played an important role in excessive risk-taking. Societe Generale77, for instance, noted
that "the general environment dia not encourage the development of strong support
function able to assume the full breadtk of its responsibilities in terms of transaction
Security and operational risk management. An imbalance emerged between front office,
focused on expanding their activities and the control Junctions which were unable to
develop the critical scrutiny necessary for their role". The same situation was noted in
Credit Suisse78, HBOS79 and Bear Stearns80. On the role of the board, the IIF 2008 report
concludes that the financial crisis "raised questions about the ability of certain boards
properly to oversee senior management and to understand and monitor business itself.
Reports have also documented that risk management information was not ahvays
available to the board or in a form corresponding to tiieir monitoring of risk .
Furthermore, it is often asserted that bank's boards lack sufficient expertise. One study82

estimates that at eight US major financial institutions, two thirds of directors had no
banking or financial experience. Moreover, many of the directors without a financial
background happened to sit on highly technical board committees such as those covering
audit and risk.
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Thus targeting ihe governance of remuneration policy could potentially reduce the
problem of excessive risk-taking.

3.2.7 Insufficient oversight by supervisors

Under the current European supervisory framework83, supervisory and regulatory
authorities do not have any role in the oversight of remuneration policies of financial
institutions. The supervisory and regulatory authorities, during the authorisation process
and the ongoing prudential supervision, oversee the organisational structure of financial
institutions as well as their internal control and risk management, and assess the risk
profile of the financial institutions taking into account inter alia operational and business
risks, which could in principle cover risk related to ill-designed remuneration policies.
However, until recently, financial supervisory and regulatory authorities have not focused
on the tmplications for risk of remuneration policies84. Instead, supervisory strategy has
focused on risk management and control systems of financial institutions. Risk
management and control systems, however, have limitations and, as the current crisis has
shown, they can fail to control risks properly. When the risk was in a traditional loan
book, most financial institutions were able to control front-line incentives towards
excessive risk by having strong and separate credit undenvriting and monitoring
departments. In recent years, when risk has become more multidimensional and complex
and the array of means of taking risk has grown large, simple one-dimensional balance
between front-line and risk management personnel is no longer sufficient. Greater
balance within the compensation system itself is needed to reduce the burden on risk
management systems and increase their effectiveness. Measures targeting the role of the
supervisor could potentially contribute to this.

3.3. Expected development if no EU action is taken (baseline scenario)

The following section sets out the scenario if the EU were not to act to deal with the
identified problems. The development of a baseline scenario is necessary to be able to
compare the impacts of other options.

Directors' remuneration:

In January, the European Commission launched a study on corporate governance
monitoring and enforcement in the Member States, The objective of the study is to
evaluate the effectiveness of the corporate governance rules, including on directors1

remuneration in the EU. The study further includes a survey on how the comply or
explain principle is perceived in practice by relevant stakeholders85. The ongoing study
(delivery expected by end 2009) will thus provide useful information on how EU
corporate governance rules are enforced in Member States and on their effectiveness. It
will contribute to identify gaps or shortcomings in Member States and help the
Commission to design a monitoring and evaluation system in this field (see last section
on monitoring). However the study will be based on the existing relevant EU
Recommendations and thus will not help to address the forementioned identified
problems.
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Meanwhile, at national level, several initiatives have been taken (or are ongoing) to
address the issue of a better linkage between directors' remuneration and perfonnance and
the potential misuse of severance pay86. In France, following pressure from President
Sarkozy, in October the MEDEF/AFEP recommended that golden parachutes, or
severance bonuses, should be limited to two years' pay and should not be awarded at ali
to executives who resign or who are deemed to have failed and further calls for limits on
additional pension contributions and the award of free shares to executives.87 In
Germany, a draft law (adopted by German cabinet on 6tb March) is to be sent shortly to
Bundestag to increase transparency on executives' remuneration, to introduce the notion
of long-tenn orientation/perfonnance for the managements' behaviour and to extend,
inter alia, the vesting period of stock options to four years (instead of two). In the
Netherlands, specific tax measures have been adopted targeting excessive directors1

remuneration88. Italy has also strengthened its taxation regime for stock options. Various
corporate governance codes have just been changed (such as in Belgium89) or are
currently under revision (such as in Austria) to better address linkage between pay and
perfonnance, severance pay (golden parachutes) and the need for long tenn performance.

However, several other Member States have not undertaken any changes. Furthermore
the diversity of national corporate govemance rules and the difTerent means available to
influence on directors' remuneration (through corporate governance rules, labour law,
company law or taxation) shows that, there are currently no grounds to expect a
convergent approach in the Member States. Even if taxation and labour law remain
mostly national raatters, substantial differences in corporate governance rules on the issue
of directors1 remuneration could contribute to distortion (bervveen directors and between
companies) within the internal market because of regulatory arbitrage.w

Remuneration in financial services:

Given the gravity of the financial crisis, the issue is being addressed in different fora and
at different levels. At the G20 level, the vvorking group conclusions submitted to the G20
leaders stressed the need to adopt recommendations on remuneration policy in the
financial sectof: they recalled the responsibility of boards on compensation issues, the
need for compensation schemes to be "consistent with the long-term goals and with
prudent risk-taking of financial institutions", to promote incentives for prudent risk taking
and ask financial institutions and supervisors to follow the Financial Stability Forum
(FSF) sound practices principles on compensation schemes in the financial services
industry91. The latter has just adopted such sound principles for compensation schemes in
the financial sector.

The steering group of the OECD on corporate governance is currently focusing on those
aspects of the OECD Principles of Corporate Govemance most closely related to the
current crisis, primarily board practices, effective implementation of risk management,
governance of the remuneration process and the exercise of shareholder rights. It reported
to the FSF at the end of March 2009 and will continue to work on the review of its
corporate govemance principles in the course of 200992,
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The Basel Committee on Banking Supervision published in February 2006 the 8
Corporate Governance Principles which stress ihe need for the board to approve for
compensation policies and practices that are consistent with the bank's corporate culture,
long term objectives and strategy. The current situation has shown, however, that the
banking sector seems to have had problems in implementing these principles in practice.

The financial industry itself (the Institute of International Finance-IIF) has issued revised
principles on remuneration in July 200893.

At EU level, sector directives and regulations contain some general requirements which
do not relate directly to remuneration policies but concern intemal organization and risk
management for certain categories of financial institutions. In particular, supervisors may
include risk generated by remuneration policies in their general assessment of the
soundness of financial institutions. The Committee of European Banking Supervisors
(CEBS) is currently developing guidelines94 on remuneration schemes which will be
integrated into the guidelines on Internal Governance (as part of the Guidelines on the
Application of the Supervisory Review Process under so called Pillar 2 - CP03 revised,
25 January 2006). These guidelines build on national measures95. Work currently carried
out in Member States as international policies on remuneration (such as the FSF) are also
taken into account. However, this approach is relevant only for certain categories of
financial institutions which are subject to prudential supervision and where supervisors
are empowered to review remuneration policies as part of the overall risk profile of the
faiancial institution. Furthermore, there is for the time being no common approach on the
measures which the supervisors could take on financial institutions with unsound
remuneration policies.

At Member States level, there are two strands of measures:

- In the context of national rescue packages for the financial sector, several Member
States96 have included in their schemes provisions on the remuneration of executives in
the affected institutions. They aim at limiting the compensation and/or adjusting tbe
incentive structure to limit excessive risk-taking and to gear decision-making towards
longer-term profitability. Some Member States have introduced caps on executives'
remuneration in bailed out banks97. However these measures are "exceptional" measures
adopted for a specific duration. They can not substitute appropriate new guidance for the
future. In particular, these were measures taken within the framework of govemment
intervention and funding.

- By national supervisors98 as part of their Supervisory Review Process under so called
Pillar 2 of Basel II Agreement". These national guidelines or recommendations are
sometimes made a mandatory prerequisite for banks seeking new govemment funding100.

The abovementioned situation shows that there is a plethora of initiatives on the same
issue but that they differ in scope and substance. IIF and FSF principles both tend to
focus on risk taking but FSF tend to lay the emphasis on enforcement and rigorous
application by supervisors. IIF recommends compensations based on long term
performance and shareholders' interests. IIF guidelines remain, however, self-regulation
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and may not exert sufficient pressures on the financial services Industry to change its
practices. Major financial institutions compete for talent in a global labour market and
voluntary action seems unlikely to be durable as the first financial institution to move
would be disadvantaged in comparison with the others. Changing remuneration practices
will be challenging, time-consuming and involve material costs. It will be necessary to
change attitudes and ingrained behavioural responses. In the absence of sustained
extemal pressure, financial institutions may fail to carry out good intentions. Widespread
change in practice is likely to need the help of supervisory and regulatory authorities.

hiitiatives by Member States supervisors or CEBS, however, do not necessarily have the
same scope of application and may be more or less prescriptive101. Furthermore, national
supervisors may interpret common supervisory rules differently to the detriment of
convergence within the EU102. Consequently, even if there is a lot of overlap between the
different initiatives and they have much in common, there is not as yet what would be
described as a common set of principles on remuneration policy in financial services at
EU level.

At international level, the G20 during the London Summit (2 April 2009) agreed to
"endorse and implement the FSF 's tough new principles on pay and compensation and to
support sustainable compensation schemes and the corporate social responsibility of ali
firms". Furthermore, the US Secretary of the Treasury M, Geithner announced on 26th

March 2009 a new regulatory framework for financial services. In particular he stated
tfaat "regulators must issue standards for executive compensation practices across ali
financial firms. These guidelines should encourage prudent risk-taJäng, focus on long-
term performance of the firm rather ihan short-term profits, and should not otherwise
create incentives that ovenvhelm risk management frameworks." This seems to go further
than the US existing measures on executives1 pay which aim mostly at capping
executives1 remuneration of bailed out banks. In view of the G20 mandate, it will be
important to closely work with the US and other international key partners on this issue
and to act more generally to ensure a better linkage between executives1 pay and long
term performance of companies at global scale.

3.4. Subsidiarity

The interrelatedness of the financial systems and the capital markets in the Member
States is evident Dysfunctional remuneration policies in the financial sector have been
identified as one of the driving forces of the financial crisis which has contributed to the
paralysis of the capital market. As explained in the problem definition, also outside the
financial sector, remuneration policy relating to directors in listed companies is likely to
afrect investor confidence and may consequently afTect the internal market for capital.
Action from Member States alone is likely to result in different sets of rules, which may
undermine or create new obstacles to the good functioning of the internal market.
Common standards at EU level are necessary to promote a well functioning internal
market and avoid the development of different rules and practices in the Member States.
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Should the instrument chosen be a legislative instrument, the legal basis is likely to be
Article 95 EC. A non-legislative action in the form of a Recommendation would be based
on the second indent of Article 211 EC.

4. OBJECTIVES

Objectives for eiecutive remuneration io Hsted corapanies:

General

To contribute to the
long-terra viability of

companies

Specific

To align the incentives in
remuneration policy of

companies with the
objective of long-term

viability in:

Structure of pay:

Corporate
governance:

Operational

To improve the structure
of pay by strengthening
the link between pay and
perfotmance, especially
long-term perfotmance

To improve corporate
governance on
remuneration policy to
ensure the long-term
viability of the firm

Objectives for remuneration policy in the financial sector:

General

To contribute to the
long-term viability of

companies

To reduce risks to
financial stability

Specific

To align the incentives in
remuneration policy of

companies in the financial
sector with the objective
of long-term viability and

ofsoundrisk
management in:

Structure of pay:

Corporate
governance:

Supervision:

Operational

To improve the structure
of pay by strengthening
the link between pay and
performance, especially
long-term perfoimance

To improve structure of
pay by preventing
incentives for excessive
risk-taking in
remuneration policy

To improve corporate
governance (decision-
making mechamsm) on
remuneration policy

To strengthen the role of
supervisors as regards
oversight on remuneration
policy in the context of
risk management
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5. POLICY OPTIONS

In this chapter, options will be identified for policies which could target the problems
described in chapter 3 and could realise the objectives set out in chapter 4, Paragraph 5.1
will describe substantive options to target the content of the identified problems.

5.1. Substantive policy options

The following policy options have been identified:

A. Baseline scenario;
B. Improved implementation of existing EU framework with regard to directors'

remuneration and remuneration policy within the financial services sector;
C. New provisions on directors' remuneration;
D. New provisions on remuneration policy in the financial services sector.

5.1. L Option A: Baseline scenario

This option implies that the baseline scenario as described in paragraph 3.3 will be
maintained. This option does not include the development of new policies, or the
development of new practical or legislative tools to improve implementation of the
current framework.

5.1.2. Option B: Better implementation of existing EUframework

A) Directors remuneration

This option takes the existing EU rramework on directors' remuneration, consisting of
the Commission Recommendation on directors' remuneration and the Commission
Recommendation on Independent directors, as a starting point It is based on the idea that
measures to target better implementation by Member States and application by
companies of the principles included in the existing recommendations would address the
identified problems in the äreä of directors' remuneration. Option B does not include the
development of new policies on the substance of the EU framework.

Improving implementation of principles included in a non-binding instrument such as a
recommendation starts with monitoring and evaluation of the implementation and
application of those principles. To improve the monitoring methods that are currently
used, a European scoreboard system could be developed, or a system for more regular
evaluation, including through a dialogue with relevant authorities in Member States.

Another way of enhancing implementation would be by starting a dialogue with (some)
affected parties. In this respect, a dialogue with shareholders, and more specifically
institutional shareholders, might be effective. Shareholders have an interest m appropriate
remuneration policies and well-functioning remuneration processes. Moreover, they have
advisory or decisive rights in the remuneration process m several Member States. If they
became more vocal about what they consider to be appropriate remuneration policies and
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necessary rights to exercise efficient oversight, it might improve remuneration policies
and (possibilities for) shareholder oversight. Institutional investors are in a Special
position, compared to private shareholders, because they usually hold larger stakes and
have a professional infrastructure which enables them to develop well-balanced and
effective voting policies. A direct dialogue with companies could also be considered.

B) Remuneration policy in the financial services sector

This option implies that better implementation of the existing EU legislative framework
in the financial services sector by Member States, national regulators and financial
institutions would address the identified problems on remuneration in the financial sector.
This option does not include the development of new policies on the substance of the EU
framework on remuneration in the financial sector.

This means an improved implementation and enforcement by Member States, financial
institutions and national regulators of provisions of different sectorial directives and
regulations on internal organisation and risk management of financial institutions. This
also means an improved use by regulators of existing tools of prudential supervision to
ensure that the remuneration policies of financial institutions are compatible with sound
and effective risk management.

5.1.3. Option C: New provisions on directors' remuneration

This option goes beyond the existing framework on executive remuneration and implies
the development of new, additional principles or provisions (depending on the
instrument, see paragraph 5.2.1.) on directors' remuneration. It follows from paragraphs
3.2.2 and 3.23 that the problem drivers related to directors' remuneration can be
categorised into two groups: I) drivers relating to the structure of directors' remuneration
and II) drivers relating to the decision-making process of, and oversight on, directors'
remuneration. New principles could therefore also be set out in these two categories. This
section shortly describes the main policy options. The detailed description of each policy
option is provided in Annex 2 together with further explanation on why these policy
options have been chosen and why some of them have been discarded.

A) Structure of remuneration (directors)

New principles could focus on the creation of an appropriate remuneration policy
including incentives, which promote long terni value creation within the company and
reflect the principle of pay for performance. The following options could be envisaged:

(1) link pay to performance:

• internal benchmarking;
• link variable remuneration to performance;
• limit risks associated with variable remuneration;
• setting out principles on severance pay;

(2) promote long term sustainability of the company:
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• balance long and short term performance criteria;
• deferment of variable remuneration;
• vesting periods for stock options and shares;
• hold a number of shares until the end of employment;
• clawback of variable payments, where data is manifestly misstated.

These options are complementary and not mutually exclusive, so the preferred policy
option on structure of directors' remuneration could be composed of a combination of
these options.

B) Governance of the remuneration process

On the decision making process, the principles could strengthen ihe supervisory role of
shareholders and non-executive directors and/or the remuneration committee on the
remuneration policy and its application. The following options could be envisaged:

(1) improve shareholder oversight:

• clear and understandable remuneration statement;
• additional disclosure of elements of the remuneration policy;
• responsibility of shareholders, in particular institutional investors;

(2) strengthen the role of the remuneration committee:

• not granting share options to non-executive directors;
• require sufficient expertise of the remuneration committee;
• increase accountability of the remuneration committee;

(3) address role of remuneration consultants;

» remuneration consultants should not advise the remuneration committee and
the human resources department or the executive directors at the same time.

These options are complementary and not mutually exclusive, so the preferred policy
option on governance of the remuneration process could be composed of a combination
of these options.

A detailed description of the suboptions are set out in Annex 2. Annex 2 also addresses a
number of alternative suboptions with regard to the structure of directors' remuneration
and governance of the remuneration process, which have finally not been included in
Option C either because they do not fall clearly within the problem definition or are
unlikely to reach the objectives as defined in section 4.

5.1.4. Option D: New provisions on remuneration policy in the flnancial services
sector

This option implies the development of new provisions on remuneration policies within
the financial services sector. As explained in paragraphs 3.2.5 to 3.2.7 the problem
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drivers related to remuneration policies within the financial services sector concern the:
(i) structure of remuneration, (ii) the governance with respect to decision-making and
oversight of remuneration policies, (iii) the supervisory oversight New principles could
therefore also be set out in three categories. In addition, the scope of the application of
new principles needs to be considered. This section shortly describes the main policy
options. The detailed description of each policy option is provided in Annex 2 together
with further explanation on why these policy options have been chosen and why some of
them have been discarded.

A) Scope of the new provisions

On the scope of the new provisions, the following options could be contemplated:

(a) new provisions might apply (i) only to banks and investment firms for which there is
already a consensus of a clear link between the incentive structures used and key factors
at the origin of the financial crisis or (ii) to a broader range of actors in the financial
services industry in order to avoid distortion of competition and to promote sound
remuneration policies across ali sectors of activities;

(b) new provisions might apply (i) to ali financial institutions Independent of their size in
order to promote sound remuneration policies across the whole sector or (ii) only to
significant, systemically important companies whose failure would have an important
disturbance in the functioning of the whole financial services industry;

(c) new provisions might apply (i) only to those categories of staff whose activities have
an impact on the risk profile of the financial institution and who thus need to be properiy
incentivised ui order to avoid excessive risk-taking or (ii) to ali categories of staff in
order to promote consistent remuneration policy aligned with effective risk management
throughout the financial institution.

Options under (a), (b) and (c) are complementary as they address three different aspects
of scope, so the preferred policy option on scope of the new provisions could be
composed of a combination of elements of these three options.

B) Structure of remuneration

On structure of remuneration, it could be envisaged that the remuneration policy should:

(a) be consistent with and promote effective risk management and be designed in order to
take into account longer-term interests of the financial institution, such as sustainable
growth, its busmess strategy, objectives and values;

(b) frx a maximum limit on annual remuneration, tennination payments and variable
component of the remuneration or subject them to resrrictions in order to establish a link
berween the pay and the real performance;
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(c) strike an appropriate balance between fixed and variable components of remuneration
so stafY members do not need to rely exclusively on bonus payments to be adequately
compensated and to better align remuneration with real longer-term perfonnance;

(d) link the variable component to longer-term performance, especially by including a
deferred element so that bonuses do not consist only of upfront cash payments;

(e) subject variable payments to a claw-back if these payments have been awarded on the
basis of data which has been manifestly misstated;

(f) include variables relating to individual, business unit and financial institution wide
perfonnance in the perfonnance criteria and assess perfonnance not only on the results of
the current financial year but also on longer tenn performance;

(g) adjust the measurement of performance for risks, cost of capital and liquidity required
in order to take account of ihe real performance of the individual, business unit and the
financial institution.

Option (a) is an over-arching principle. Options (b) to (g) are possible means of achieving
this principle. These options are complementary and the preferred policy option could be
a combination of them.

C) Governance

The process of the design and operation of the remuneration policy should promote the
objective of having remuneration policies consistent with effective risk management and
the longer-term interests of the financial institution. This process should therefore be
designed in a manner to avoid conflicts of interest. Furthermore, the procedures for
determining remuneration within the financial undertaking should be clear and
documented and should be internally transparent.

To achieve this, the following options could be envisaged:

(a) the (supervisory) board, as the sole body which has the overview of the objectives,
business strategy and the risk profile of the financial institution, should set up general
principles of the remuneration policy, determine the remuneration of directors and have
the responsibility of the oversight of the operation of the remuneration policy;

(b) the board members involved in rixing remuneration policy should be able to reach
Independent judgment on the suitability of the remuneration policies, in the longer term
interests of the financial institution as a whole;

(c) in order to provide necessary expertise to the board and to ensure Independent review,
internal control functions and human resources departments or experts as well as
shareholders, if applicable, should be adequately involved in the process;
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(d) in order to ensure that the remuneration policy is in line with the overall objectives of
the financial institution, it should be updated over time to meet the financial institution's
changing situation;

(e) in order to ensure transparency to staff, staff should know in advance the criteria
which will be used to determine their remuneration; the appraisal process should also be
properly documented and accessible to the staff member concerned.

The options are complementary. The preferred policy option could be a combination of
them.

In addition, to ensure even further that the goveraance arrangements are effective and
take into account the longer-tenn interests of the financial institution, the stakeholders of
the financial institutions have to be adequately involved in the process of setting the
remuneration policy and monitoring its operation. To adequately inform the stakeholders
on the design and operation of the remuneration policy, the main characteristics of the
remuneration policyshould be adequately disclosed. The form of the disclosure could be
one of the following: (i) a yearly mandatory disclosure in a separated remuneration policy
statement, (ii) a single mandatory disclosure at first, followed by an update in case of
future modifications or (iii) a disclosure in annual financial statements as part of internal
control description or (iv) a Communication on request by relevant stakeholders.

D) Supervision

For supervisors to effectively review remuneration policies of financial institutions, they
need to have access to ali necessary information and to dispose of supervisory tools
which enable them to ensure that financial institutions comply with the principles on
sound remuneration policies. To achieve this, these options could be contemplated:

(a) supervisors should ensure, using the existing supervisory tools at their disposal, that
financial institutions apply the new provisions to the largest possible extent and have
remuneration policies consistent with effective and sound risk management;

(b) supervisors for banks and Investment firms should use supervisory tools under the
Basel II Accord on capital requirements, including, where necessary, capital add-ons;

(c) the supervisors should have access to ali information they need to evaluate the extent
to which the new provisions are followed;

(e) financial undertakings should communicate the remuneration policy to supervisors.

The options are complementary. The preferred policy option could be a combination of
them.
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5.2. Choice of instrument

5.2.1. Directors' remuneration

Option B

This option includes better implementation of the existing framework on directors'
remuneration, consisting of the Recommendations on directors' remuneration and on
Independent directors. The sub-options discussed under this Option (see Annex 2) are of
a practical nature and do not require a discussion of the choice of instrumect. Howevert

one possible way to improve the implementation of the existing principles would be by
putting (some of) the principles that are now included in a Recommendation into a
binding instrument. This could for instance be considered for the principles on the
disclosure of the remuneration policy and individual remuneration, and/or the principles
on the shareholders vote, as they form the basis of shareholder oversight on remuneration
practices. In this respect, a Directive would probably be more advisable than a
Regulation, as this would still give Member States the possibility to adapt the principles
to their legal systems and traditions and specific traditions regarding directors'
remuneration.

Option C

Developing new principles only through self-regulatkm at national level would deviate
from the existing approach. This could be considered a step backwards, since there is
already an existhig EU framework on directors' remuneration consisting of two EU
Recommendations. Moreover, considering that Member States have implemented the
existing principles in their national laws and corporate governance codes, and that there is
no European corporate governance code which could provide a framework for such self-
regulation, it would also be impractical. Addressing the issue through international
standards only should not be considered an option either, as there are currently no
international standards which address ali these problems nor is it likely that they will be
addressed in a comprehensive way in the immediate future. The current OECD Principles
of Corporate Governance do address some aspects of executive remuneration, but do not
address the specific problems identified in Chapter 3.

An action at a European level would give a necessary impulse to the Member States to
effectively address directors' remuneration in their Member State in a consistent way. At
a European level, the new principles could be put into a Commission Recommendation or
into a legislative instrument (a Directive or a Regulation).

A) Recommendation

Putting the new principles on directors' remuneration into a Recommendation is in line
with the existing approach. A Recommendation would continue to give flexibility to
Member States with regard to the implementation of the principles, as they could decide
to put (a part of) the principles in a corporate governance code under the 'comply or
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explain* mechanism. They could also adapt the principles to their legal traditions and
specific traditions on directors' remuneration. A Recommendation would possibly also
gjve flexibility to companies, depending on how the principles are applied by Member
States, so that the principles could accommodate companies of different size and sectors.
On the other hand, additional practical measures, such as monitoring arrangements, are
likely to be necessary to ensure implementation and application of the principles.

B) Directive or Regulation

A Regulation does not seem to be an appropriate instrument for the implementation of
principles on directors' remuneration. This would deviate from the existing approach of
addressing remuneration issues through a Recommendation. Moreover, the principles are
not sufficiently precise to be directly applicable.

The use of a Directive would also deviate from the existing approach. However, a
Directive would better ensure the implementation of the principles by Member States,
while still giving the possibility to adapt to their legal systems and traditions and specific
traditions on directors' remuneration. On the other hand, a Directive would take time to
adopt and implement. Moreover it would give companies little flexibility to adapt and
apply the principles to their situation.

5.2.2. Remuneration infinancial services

As already explained in Section 3.4 "Expected development if no EU action is taken
(baseline scenario)", existing self-regulation and international standards do not seem to
be sufficient to achieve an effective and durable change of practices on remuneration in
financial institutions. Moreover, in the absence of EU level action, national authorities in
Member States may hesitate to adopt more stringent rules on remuneration policies as it
would potentially create a competitive disadvantage for their financial sector. For
example, the Financial Services Authority (FSA) in its Consultation Paper on "Reforming
Remuneration Practices in Financial Services" acknowledges that the FSA proposals
could have a significant impact on London's competitiveness if there were insufficient
international agreement to enforce similar principles in ali major financial markets. When
finalising its policy, the FSA will take into account whether there is a satisfactory
alignment of implementation plans by the authorities in the major financial centres.

An action at a European level would provide the necessary impulse to the Member States
to proceed with the adoption of policies on sound remuneration practices in the financial
services sector. hi the absence of action, there are serious risks of regulatory arbitrage.
Furthermore, the new principles on EU level should restore a level-playing field between
financial institutions who benefit from national rescue packages and consequently may be
subject to national measures regulating remuneration practices in these intuitions, and the
other parts of financial services sector.

The new principles on remuneration policies could be included in a Commission
Recommendation or in a legislative instrument (a Directive or a Regulation).

EN 32 EN



A) Recommendation

The objective of the Commission in proposing new principles on sound remuneration
policies in the financial services sector would be to ensure that remuneration policies are
consistent with effective and sound risk management. These principles do not touch on
the level of pay from the social and labour law perspective, as they are not intended to
prescribe particular levels or designs of individual remuneration.

A Recommendation which allows the Commission to provide a framework for setting out
principles or best practices is a suitable instrument to achieve the above-mentioned
objective, It enables ihe Commission to adopt general principles applicable to the entire
financial services industry across a range of different financial institutions which differ in
goals, activities and culture. The measures to be taken by Member States following the
Recommendation could be tailored to each particular sector of activities.

In addition, a Recommendation allows the Commission to adopt principles which are
sufficiently detailed so as to provide some guidance on the structure of remuneration
policies, and taus to react rapidly and efriciently in the context of the current crisis. The
Commission would also be able to send a clear political message.

If the Recommendation is followed by legislation on the supervisory review of
remuneration policies, as mentioned in the Commission Communication of 4 March to
the Spring European Council, adopting a Recommendation would still have the
advantage of providing a rapid policy response pending the negotiation and the
implementation of a directive. It would also act as a catalyst for consistent principles to
be applicable throughout the financial services industry until a new Directive has been
negotiated and implemented by Member States. Furthermore, the new Directive would
focus on the supervisory review and the range of measures available to the supervisors
but would not apply to those financial institutions which are for the time being not
regulated on the European level.

B) Directive or Regulation

A Regulation does not seem to be an appropriate instrument for the implementation of
general principles on remuneration policies. First, the principles are not sufficiently
precise to be directly applicable. Second, the objective of the Commission is to set up
general guidance on sound remuneration practices and give Member States enough
flexibility as to the manner to implement them.

As compared to a Recommendation, a Directive has the advantage of being a legally
binding instrument which is more effective in imposing an obligation on Member States
to adopt measures on sound remuneration policies in financial institutions and thus in
achieving the objectives of the new principles. However, as mentioned above, due to the
time constraints of the legislative process, a Directive would not allow the Commission to
react promptly in the current financial crisis. Nevertheless, a Directive could be a suitable
instrument to follow a recommendation in order to reinforce the role of the supervisors
with a view to empower them to assess the remuneration policies of financial institutions
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in a broader context of sound risk management. As in the case of the Recommendation,
the Directive should not regulate remuneration as such but should consider remuneration
policy from the general risk management perspective. As remuneration policies are part
of the internal organisation and as risk related to remuneration is part of the general risk
profile of a financial institution, the Directive could establish principles on sound
remuneration policies against which supervisory authorities would assess the risk profile
of a financial institution as part of the financial institution's internal risk management.
The Directive would focus on the supervisory process and on the range of measures
available to the supervisors in order to deal with remuneration policies which are not
compliant with the general prmciples and thus with sound and effective risk management.
These measures could range from requiring the financial institution to remedy the
situation to imposing capital add-ons.

From a legislative perspective, it could be possible to propose a single legal instrument
which would contain general principles applicable to the overall financial services
industry and which would amend each relevant sectorial directive in the financial services
sector (CRD, MiFID, IORP, etc.). However, it would also be feasible to amend each
sectorial directive separately. This would allow for an approach tailored to each sector
and, for example, for a legislative proposal to be made quickly if necessary to amend the
CRD to take account of particular problems already identified for banks and Investment
firms.

C) The preferred option regarding the choice of instrument

The preferred option is to adopt a Recommendation which would set out principles on
sound remuneration practices in the financial institutions followed by a Directive which
would focus on the role of the supervisors and expressly empower them to review the
remuneration policies during the assessment process of the soundness of a financial
institution as a whole.

6. ANALYSIS AND COMPARISON OF IMPACTS

This Section presents the main findings of an examination of the impacts of the different
policy options identified in Section 5. For a more detailed examination of the impacts see
Annex2.

For directors' remuneration in listed companies the options are discussed and measured
against the two operational objectives set out in Section 4, i.e. (1) impact on
strengthening the link between pay and perfonnance, especially long-term performance,
by improving the structure of pay, and (2) impact on improving corporate governance on
remuneration policy (to ensure long-term viability of the firm).

For remuneration policy in the financial services sector the options are discussed and
measured against the same two objectives but also the two additional operational
objectives set out in Section 4, i.e. (3) impact on preventing incentives for excessive risk-
taking in remuneration policy by improving structure of pay, and (4) impact on
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strengthening the role of supervisors as regards oversight on remuneration policy in the
context of risk management.

In addition, where relevant, the following criteria will be used to measure the tmpacts
both of the policy options on directors pay and the policy options of remuneration in the
financial services sector: impact on aligning the incentives of the recipient with long term
company interest (the degree to which the linkage between actual pay and performance is
strengthened is not always the same as the degree to which the incentives are aligned);
impact on the supply of talented directors/employees available to EU companies and
efficiency (a measure of cost/benefit comparing the effectiveoess to reach the objectives
with the costs of reaching the objectives and taking into account proportionality).

6.1. Comparison of substantive options: Directors remuneration

6.1. L Structure of pay (directors)

Option A

Option B

Option C (total)

Link pay-performance

Pfomote long term
sustainability

Aligns
interests of
recipient with
long term
company
interests

=

=

+

=

++

Reduces
incentives to
excessive risk
taking

n.a.

n.a.

n.a.

n.a.

n.a.

Strengthens
link between
pay and
performance

=

+/=

+

+

++

Improves
corporate
governance
on
remuneration
policy

J1.3,

n,a.

n.a.

n.a.

n.a.

Supply of
talented
directors/empl
oyees

=

=

?

?

?

Efficiency

=

=

+

+

+/++

Magnitude of impact as compared with the baseline scenario: ++ strongty positive; + positive;
strongly negative; ~ negative; = marginal/neutral; ? uncertain; n.a. not appUcable

On structure of directors' remuneration, option A would probably have a neutral effect.
Option B could have a somewhat positive effect on the link between pay and
performance, since it could improve the implementation of the existing principles on
disclosure of remuneration. Option C includes the retained suboptions as set out in
section 5.1.3 and described in detail in Annex 2. These suboptions consist of two
packages of measures aimed at respectively linking pay with performance or promoting
long term sustainability of the company. The package "Link pay-performance" consists
of principles on (1) expanding the benchmarking exercise to the other executive directors
in the board and the senior employees in the company (internal benchmarking), (2)
limiting severance pay notably in case of poor performance, and (3) linking variable
remuneration to performance and ensuring a sufficiently high proportion of fixed pay to
allow a flexible bonus policy. The package "Promote long term sustainability" consists of
principles on (4) balancing long and short term performance criteria, (5) deferring
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variable remuneration, (6) vesting of stock options and shares, (7) holding of shares until
the end of employment, and (8) clawing back payments awarded on the basis of data that
afterwards have proven to be manifestly misstated.

The suboptions in the package "Promote long term sustainability" would have a strong
positive effect on aligning the interests of directors with the long term interests of the
company and the link between pay and performance, since they allow the company to
assess a directors' performance over a longer period of time and could prevent conflicts
of interest of directors who has a significant proportion of variable and share based
remuneration. The principles are proportionate as they provide guidance which
effectively targets the objectives set, yet leave discretion to companies. The most
contentious suboption within this package is the clawback option. Introducing a clawback
of the variable component will be difficult to negotiate into contracts, problematic to
enforce and could result hi law suits. But the ultimate threat of clawback could be usefiil
to send a clear political message and as a last resort solution to restore pay for
performance, if necessary. Thus, a possibility for clawback in cases of payments awarded
on the basis of data that are manifestly misstated could be considered although this is
legally complex and its likely impact uncertain.

The suboptions in the package "Link pay-performance" would, as described in more
detail in Annex 2, in complementary ways strengthen the link between pay and
performance. The principles on severance pay are relatively far-reaching, but there is
consistent evidence of serious abuse in this äreä, moreover the principles are
proportionate since they would not set an absolute limit or ban on severance pay. The
most contentious suboption within this package is the internal benchmarking option.
Internal benchmarking would not target directly the linkage between pay and
performance. Hovvever, benchmarking the remuneration of directors within the company
could mitigate the upwards trend of directors' remuneration, which is not necessarily
related to improved performance. Therefore, internal benchmarking could have an
indirect positive impact on the link berween executive pay and performance.

\Vhereas Options A and B are expected to have a neutral effect on the supply of talented
directors Option C could have a negative effect since some suboptions under Option C
(notably suboptions l, 2, 5, 6 and 8 above) could (indirectly) affect the level and
modalities of directors' remuneration negatively. A riskaverse director would therefore
discount the value of the affected part of the remuneration. Ceteris paribus this could put
listed companies in the EU at a disadvantage compared to unlisted companies in the EU,
and to listed (and unlisted) companies outside the EU. The extent of the potential
negative effect is uncertain. There are arguments indicating that the effect might not be
that significant: the discounted value of the affected part of the remuneration would be
known to directors, when negotiating the contracts, which is likely to mean they will
negotiate higher fixed salaries. Moreover, other factors such as tax, language, culture and
social considerations also influence executive mobility. Furthermore, the risks are such
that application of the principles require effective monitoring and efforts to ensure that
they are applied as widely as possible interaationally to avoid regulatory arbitrage.
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Overall Option A and B are expected to have a neutral effect on efficiency. The
suboptions under Option C are considered to be positive to strongly positive as regards
effectiveness, but since there could be some renegotiation costs and it is uncertain what
the effect will be on attracting talented directors, Option C is as a whole assessed to be
positively efficient (+).

6.1.2. Governance of the remuneration process

Option A

Option B

Option C (total)

Improve shareholder
oversight

Strengthen role and
independence of rem.
committee

Remuneration
consultants

Aligns
interests of
recipient with
long tenn
company
interests

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

Reduces
incentives to
excessive risk
taking

n.a.

n.a.

n.a.

n.a.

n.a.

a.a.

Strengthens
link between
pay and
performance

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

Improves
corporate
govemance
on
remuneration
policy

=

+

+

+

+

+

Supply of
talented
directors/empl
oyees

=

=

=

=

=

-

Efficiency

=

=

+

+

•t-

+

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + positive;
strongly negative; - negative; ~ marginal/neutral; ? uncertain; n.a. not applicable

On govemance of the remuneration process, option A would probably have a neutral
effect. Option B could have a positive effect, since it could improve the implementation
of the existing principles on disclosure of remuneratioa, shareholder oversight and the
role of the remuneration committee. Option C, includes the retained suboptions as set out
in section 5.1.3 and described in more detail in Annex 2. These suboptions consists of
three packages of measures aimed at respectively improving shareholder oversight,
strengthening the role and independence of the remuneration committee and addressing
problems related to remuneration consultants. The package "Improve shareholder
oversight" consists of principles on (1) the remuneration statement should be simple and
understandable, (2) disclosure of additional elements of the remuneration policy (relating
to the new elements proposed on structure of pay, see 6.1.1 above), (3) shareholders,
notably institutional shareholders, should have a responsibility to make considered use of
their voting rights on directors' remuneration. The package "Strengthen role and
independence of rem. committee" consists of principles on (4) restricting the award of
share options to non executive directors, (5) at least one member of the remuneration
committee should have sufficient expertise on remuneration, (6) the remuneration
committee should be present and provide explanations to the shareholders at the general
meeting. The suboption "Remuneration consultants" consists of a principle that (7)
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remuneration consultants who advise the remuneration committee should not also advise
the company.

The three packages each strengthen the effectiveness of their different parts of the
corporate governance process on remuneration policy. The possible principles to be
included in option C are assessed to be proportionate in relation to the objectives set. The
principles relating to disclosure of additional elements of the remuneration policy, i.e.
those set out in the package "Improve shareholder oversight" could improve shareholder
oversight and are less far-reaching than, for instance, making the shareholders1 vote
binding. The principle that restricts ihe award of share options to non-executive directors
is necessary to prevent conflicts of interest, while it does not prohibit other forms of
performance related pay where the concems of conflicts of interest are less prominent
Further, the principle relating to expertise of ihe remuneration committee does not require
ali members to have expertise and is similar to existing principles relating to expertise of
audit committees. The principle on increasing the accountability of the remuneration
committee could improve its functioning without changing fundamentally the role of the
committee. Finally, the principle related to conflicts of interest of remuneration
consultants does not restrict the use of remuneration consultants by remuneration
committees, and is therefore a lighter alternative.

Option A and B are expected to have neutral effect on the supply of talented directors.
Although option C introduces new principles on directors' remuneration, it is also
expected to have an overall neutral effect, since the principles included in option C do not
influence the level and modalities of remuneration. The only uncertainty in this respect is
linked to the more demanding tasks of the remuneration committee members. However,
we consider that requiring greater expertise and providing for enhanced responsibility
may mean non-executives can demand greater pay but should not pose a problem in
attracting non-executives.

Options A and B are expected to have an overall neutral effect on efficiency. While
involving some incremental costs Option C is overall assessed to have a positive effect on
efficiency,.

6.1.3. Conclusion on directors' remuneration

Option A

Option B

Option C (structure)

Aligns
interests of
recipient with
long terni
company
interests

=

=

+

Reduces
incentives to
excessive risk
taking

n.a.

n.a.

n.a.

Strengthens
link between
pay and
performance

=

=/+

+

Improves
corporate
govemance
on
remuneration
policy

=

+
n.a.

Supply of
talented
directors/empl
oyees

=

=

»

Efficiency

=

=

+
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Option C (governance) n.a. n.a. n.a. + = +

The overall preferred option is Option C which combines new principles on the structure
of the remuneration and on the process of design and operation of the remuneration
policy for directors in listed companies. This balance between structure and governance
is the most effective in order to achieve the objective of having sound rerauneration
policies for directors in listed companies. The sound remuneration practices for directors
have to be adopted in an internal process which avoids conflicts of interest and ensure
adequate accountability of the remuneration committees towards shareholders. The
enhanced role of shareholders in using their voting rights could also be effective in
promoting remuneration policies consistent with the long-term interests of the company.

6.2. Comparison of substantive options: remuneration in the financial sector

6.2. L Structure ofpay

Option A

Option B

Option D (structure)

General principle
related to risk taking
and long termism

Termination
payments linked to
performance

Sufficiently high
fixed component

Variable component
linked to
performance

Deferred element in
variable component
linked to future
performance

Claw-back

Criteria for
performance
measurement linked
to long-term

Aligns interest of
recipient with long
tenn company
interest

=

=

*

+

^

=

—

++

+
++

Reduces
incentive to
excess risktaking

=

=

+

+

+

=

=

++

+
-H-

StrengtbEns link
between pay and
perfonnance

=

=

+

+

++

+

+

++

+
+

Supply of tatented
direclors/employees

=

=

?
a

?

=

—

?

-

Efficiency

=

=

+

+

+

+

+

+/-H-

=

+
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Measurement of
perfonnance for
bonuses adjusted for
risks, cost of capital
and Hquidity

-l-

Magnitude ofimpact as compared with the baseline scenario: ++ stronglypositive; + positive; - - strongly negative; -
negative; = marginal/neutral; ? uncertain; n.a. not applicable

On structure of remuneration, option A and option B would probably have a neutral
effect.

Option D, including the retained suboptions as set out in section 5.1.4 and in Annex 2
(see the retained suboptions in the table above), could have a positive effect on reducing
excessive risk-taking by staff and on linking pay and perfonnance. The general principles
on remuneration policy consistent with effective risk management should align incentives
with prudent risk-taking by staff. The possible principles regarding the defeiment of
variable component, the linking of termination payments to the real performance and
adjusting of profits for risk and cost of capital could have a strong positive effect on
aligning the interests of staff with the long term interests of the company, since they
allow the company to assess the real performance over a longer period of time. Ali the
options are considered to be proportionate to the objective they aim to achieve. They do
not aim at setting a limit on the level of pay nor to impose a determined structure of
individual remuneration and should leave enough flexibility to financial institutions for
putting in place remuneration policies consistent with effective risk management adapted
to their particular situation. The principles remain general in nature and provide guidance
as to what is necessary to reach the objectives set. This could be reinforced by making
clear that their application is subject to a proportionality test, depending on the size of a
financial undertaking and the nature and complexity of its activities.Regarding the impact
on supply of talented people, the options could make employment in the relevant
financial services sector relatively less attractive compared to other sectors of the
economy in the EU and compared to employment, including in the financial services
sector, outside the EU, as the options could (indirectly) affect the level and modalities of
remuneration negatively. The extent of the potential negative effect is uncertain. There
are arguments indicating that the effect might not be that significant: the discounted value
of the affected part of the remuneration would be known to the employee/director, when
negotiating the contracts, which is likely to mean they will negotiate higher fixed salaries.
Moreover, other factors such as tax, language, culture and social considerations also
influence executive mobility. Furthermore, the risks are such that application of the
principles require effective monitoring and efforts to ensure that they are applied as
widely as possible internationally to avoid regulatory arbitrage. Similar principles on the
structure of remuneration are already recommended by FSF (and endorsed by G20),
which should further limit the risks for EU companies compared to companies situated in
other financial centres.

The most contentious suboption under Option D is introducing a clawback of the variable
component. It would be difficult to include into employment contracts, problematic to
enforce and could result in law suits for the financial institution. But the ultimate threat of
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clawback could be useftil to send a clear political message and as a last resort solution to
restore pay for perfonnance, if necessary.
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6.2.2. Governance

Option A

Option B

Option D (governance)

Responsibility of the
board for oversight and
operation of the
remuneration policy

Board members able to
reach Independent
judgement

Internal control ftinctions,
and human resources and
shareholders involved in
theprocess

Remuneration policy
updated over time

Internal transparency

Aligns
interests of
recipient with
long term
company
interests

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

Reduces
incentives to
excessive risk
taking

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

Strengthens
link between
pay and
performance

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

Improves
governance
on
remuneration
policy

=

=

++

-H-

++

++

+-f

+

Supply of
talented
directors/ernpl
oyees

=

=

=

=

=

=

=

=

Efficiency

=

=

+

+

+

+

+

-/+

3 suboptions on external disclosure fsee below):

Yeariy mandatory
disclosure in a separate
statement

A single mandatory
external disclosure at
first, follovved by updates
if future modifications .

A disclosure in annual
financial statements as
part of intemal control
description

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

+

=/+

+

n.a.

n.a.

n.a.

+

=/+

+

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + positive;

strongly negative; - negative; = marginal/neutral; ? uncertain; n.a. nät applicable

On governance of the remuneration process, option A and option B would probably have
a neutral effect. Option D, including the retained suboptions as set out in section 5.1.4
and Annex 2 (see the retained suboptions in the table above), could have a strong positive
effect on governance of the remuneration policy. The possible principles included in
option D address and could improve several aspects of corporate governance on the
remuneration policy, namely possible conflicts of interest of the members of the board,
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the role of the internal control functions and internal transparency. Ensuring that the
board has overall responsibility for the design and operation of remuneration policy
backed by expertise of human resources and internal control functions, increases the
likelihood of having remuneration policies consistent with effective risk management and
non-biased by undue influence of business units. Giving a role to shareholders and other
stakeholders and making remuneration policy internally transparent rurther strengthens
the objectivity of the process.

These options on the govemance considered to be proportionate with regard to the
objective they aim to achieve. As further described in Annex 2, the costs of these options
are assessed to be relatively limited compared to their effectiveness.

Extemal disclosure of remuneration policy is necessary in order to adequately inform the
relevant stakeholders. Nonetheless, disclosure will entail costs and may pose problems of
confidentialiry of business Information. Disclosure for stakeholders should be clear and
easily understandable so as to allow them to form a view on whether the financial
undertaking has adopted remuneration policies consistent with sound risk management
practices. Adequate additional disclosure where appropriate is also necessary in order to
provide Information to supervisors so that they can effectively review remuneration
policies of financial institutions. On disclosure of the remuneration policies Option D
could have a positive effect on improving govemance on remuneration policy. Each of
the three suboptions has its costs and benefits as compared to the objective. Whilst annual
mandatory disclosures in a separate statement or in annual accounts are overall
considered to be slightly more efficient in achieving better govemance, the differences
between the three suboptions are not important enough to single out a preferred option.
Each of them could therefore be retained as a preferred policy option on external
disclosure.

6.2.3. Supervision

Option A

Option B

Option D
(supervision)

Ensure financial
institutions have
remuneration
policies consistent
with effective and
sound risk
management.

Aligns ioterests
of recipient
with long term
company
interests

=

=

+

-H-

Reduces
incentives
to
excessive
risk taking

=

=

+

-H-

Strengthens
link between
pay and
performance

=

=

+

++

Improves
supervisoty
oversight

=

=

+

-H-

Improves
corpotate
governance
on
remimeration
policy

=

=

+

+

Supply of
talented
directors/e
mployees

=

=

=

=

Efficiency

=

=

+

+
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Use tools under
Basel n Accord

Take account of
nature/scale of
financial
institution and
complexity of its
activities

+

+

+

+

+

+

+

«

+

+

=

n.a.

+

=

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + positive;
strongly negative; - negative; = marginal/neutral; ? uncertain; n.a. not appticable

On the supervisory oversight of the remuneration process, option A and option B would
probably have a neutral effect Option D, including the retained suboptions as set out in
section 5.1.4 and described in more detail in Annex 2 (see the retained suboptions in the
table above), could have a strong positive effect on the supervisory review of the
remuneration policy. For the supervisors to effectively review remuneration policies of
financial institutions, they need to have access to ali necessary information and to dispose
of supervisory tools which enable them to make financial institutions compliant with the
principles on sound remuneration policies. This increased role of supervisors will have
additional costs, but the supervisory oversight on the adequacy of financial institutions'
compensation policies is an indispensable tool if the implementation of the principles on
sound remuneration policies by financial institutions is to be effective. Supervisors could
adopt a proportionate approach and the intensity of the supervision applied to financial
institutions will vary according to the supervisor*s estimate of the potential impact of
their conduct and the risks run by them.

However, using only supervisory tools under the Basel II Accord on capital requirements
would not be effective in achieving the objective of having sound remuneration policies
across the whole financial services industry. Supervisory tools there apply only to banks
and investment firms and will be irrelevant for financial institutions for which capital
requirements do not exist.

6.2.4. The scope ofapplication

First, the new principles on remuneration could apply only to credit institutions and
investment firms. However, this option leaves outside the scope of the general principles
ali other sectors of financial services industry. Alternatively, general principles on sound
remuneration policies could apply to ali actors in the financial services indust^
regardless of the legal status of the financial institution. This option would avoid any
possible loopholes and prevent a distortion of competition between different sectors.
However, some of the general principles on sound remuneration practices may be of
more relevance to certain categories of financial institutions than others. Therefore, in
order to avoid unjustified costs and to ensure proportionality, Member States may, when
implementing the general principles, adapt and complement them according to the
specific situation of given financial institutions.
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Second, new principles could apply to significant, systemically important companies,
whose failure has important consequences on the correct functioning of the financial
services Industry. However, this option could appear as insufficiently effective in
achieving the objective of pradent risk-taking in the financial services sector. If there are
unsound remuneration policies which induce excessive risk-taking in a large number of
small financial institutions, together these financial institutions could generate a
systemically important risk. Consequently, to limit the scope of the principles on sound
remuneration policies to significant financial institutions only could undermine the reach
of these principles. An alternative option would be to apply the new principles to ali
financial institutions, whatever their size. This option would better achieve the above-
mention objective and avoid a possible distortion of competition between financial
institutions of different sizes. However, for the sake of ensuring proportionality and in
order to avoid unnecessary costs for the financial institutions of small size with a limited
number of employees, Member States may take account of, its size, scope of activities
and compJexity.

Finally, new principles on remuneration policy could include ali categories of staff within
a financial undertaking, with Special arrangements adopted with regard to directors,
senior staff members, and other risk-takers whose remuneration is performance related.
Alternative, their scope of application could be limited only to those categories of staff
whose professional activities have an impact on the risk profile of the financial
institution. Either approach could equally be retained as preferred option.

6.2.5. Conclusion on remuneration in financial services

Option A

Option B

Option D
(structure)

Option D
(governance)

Option D
(supervision)

Aligns
interests of
recipient
with long
term
company
interests

=

= •

+

n.a.

+

Reduces
incenti\es to
excessive
risktaking

=

=

+

n.a.

+

Strengthens
link between
pay and
performance

«

=

+

n.a.

+

bnproves
corporate
governance
on
remuneration
policy

=

=

n.a.

++

+

Improves
supervisory
oversight

=

=

n.a.

n.a.

+

Supply of
taleoted
directors/em
ployees

=

=

9

=

=

Efiiciency

=

=

+

-t-

+

The overall preferred option is Option D which combines new principles on the structure
of the remuneration, on the process of design and operation of the remuneration policy,
on the disclosure of remuneration policy to external stakeholders and on the supervisory
review. This balance between structure, governance, disclosure and supervision is the
most efficient to achieve the objective of having sound remuneration policies in financial
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institutions consistent with effective risk-management. Sound practices for remuneration
policy in an individual financial institution should be adopted through an internal process
which avoids conflicts of interest and ensures that the operation of the rernuneration
policy is consistent with its design and objectives. Adequate involvement of internal and
external stakeholders in the process can only be achieved if these stakeholders are
sufficiently informed. Supervisory review would further strengthen the effectiveness of
risk management, especially where systemic risk is concerned, and ensure coherent
implementation of sound remuneration policies across Member States.

The preferred option on structure of remuneration policies introduces new principles on
the structure of the remuneration. This option consists of a general principle on sound
remuneration policies which should be consistent with sound and effective risk
management. For this purpose, financial institutions should strike an appropriate balance
between fixed and variable components of remuneration with a sufficiently high level of
fixed component so as to ensure that staff do not rely exclusively on bonus payments.
This option also requires that the variable component should be linked to performance
and that a major part of it should be deferred in order to take into account the risk horizon
of the underlying performance. Variable payments should be subject to performance
measurement criteria which should privilege longer-term performance of financial
institutions and adjust the underlying performance for risk, cost of capital and liquidity.
Possibility for clawback in cases of payments awarded on the basis of data that are
manifestly misstated could be considered although this is legally complex and its likely
impact uncertain.

The preferred option on the governance of remuneration policies introduces new
principles on the governance of decision-making on remuneration policies in financial
institutions. This option consists of a general principle that remuneration policy should be
transparent interaally, should be clear and properly documented and contain measures to
avoid conflicts of interest. This option also implies that the (supervisory) board should
have the responsibility for the oversight of the operation of the remuneration policy for
the financial institution as a whole with an adequate involvement of internal control
functions and human resources departments or experts as well as shareholders. Board
members and other staff involved in the design and operation of remuneration policies
should be independent. Nonetheless, it does not seem proportionate to have a
remuneration committee composed exclusively of non-executives. To ensure tiiat
remuneration policy achieves its objectives, it should be updated over time to meet the
financial institution's changing situation and staff members should know in advance the
criteria which will be used to determine their remuneration and have access to their
appraisal process.

The preferred option with respect to disclosure introduces new principles on the
disclosure of remuneration policies in financial institutions. This option consists of a
general principle that remuneration policy should be adequately disclosed to external
stakeholders in a clear and easily understandable way. The different ways to achieve this
transparency are relatively equivalent in efficiency so they could consist either of a yearly
mandatory disclosure in a separate remuneration policy statement, a single mandatory
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disclosure at first, followed by an update in case of future changes or a disclosure in
annual financial statements.

The preferred option includes new principles on the supervisory review of remuneration
policies in financial institutions. This option requires supervisors to ensure, using the
supervisory tools at their disposal, that financial institutions apply the principles on sound
remuneration policies to the largest possible extent and have remuneration policies
consistent with effective risk management. In order to address the question of
proportionality, this option also provides for supervisors to take account of the nature and
scale of the financial institution and the complexity of its activities in order to assess its
compliance with the principles on sound remuneration policies.

Finally, on the scope of the new principles, a financial institution could adopt a
remuneration policy which includes ali levels of the organisation and ali categories of
staff limit the remuneration policy only to those categories of staff whose professional
activities have an impact on the risk profile of the financial institution. As explained in
section 6.2.4. above, the two options seem comparable as to their costs and benefits and
as to their effectiveness in achieving the main objective of the new policy. Both of them
could equally be retained as preferred option.

There is a risk that application of the principles might have an adverse effect on the
supply of talented employees and directors in the EU. This argues in favour of effective
monitoring of their application and efforts to ensure they are applied effectively and as
widely as possible to avoid regulatory arbitrage.

63. Discussion of coherence and future developments.

The preferred options for directors' remuneration and remuneration policy in financial
services are consistent with each other. In any event and for greater clarity, given the
overlap (i.e. for directors of listed companies in the financial services industry), the
Recommendation on remuneration policy in financial services should clearly state that
the provisions of the (existing and forthcoming) Recommendations on directors1

remuneration are applicable to directors in the financial services industry. The proposed
Recommendation on remuneration policy in financial services would be applicable
without distinction to privately orpublicly owned financial institutions.

Furthermore it will specify that its content is without prejudice to specific national
measures on remuneration in the context of national rescue packages for the financial
sector. As mentioned above, the Commission acknowledged, when examining state aids
for financial institutions that "Restrictions on dividend policy and caps on executive
remuneration should also be considered". These were considered to be behavioural
constraints to ensure that beneficiary (public or privately owned) financial institutions do
not engage in aggressive expansion against the background of the state guarantee to the
detriment of competitors not covered by such protection. However they are exceptional
measures and can not substitute for general guidelines to be applied outside national
rescue packages for ailing banks. In fact, the proposed Recommendation would introduce
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new principles to be applied by ali financial institutions. These recommendations are to
be viewed as part of a wider package.

As indicated earlier, the Commission also announced on 4* March a legjslative proposal
to bring remuneration policies in the financial services sector within prudential oversight
The forthcoming legislative proposal will deal, in the first instance, \vith remuneration
policy in banks and investment firms (this is where the clearest market failure has
occurred on the basis of the evidence available to date) and will be included in the
package of modifications of the Capital Requirements Directive which is now planned for
mid-June 2009. The primary purpose of the legislative instrument will be to bring
remuneration policies and their link with risk management clearly within prudential
oversight. The legislative amendment might establish a general principle that
remuneration policies should be consistent with effective risk management. Supervisors
should review compliance with this principle and, where necessary, ensure that covered
financial institutions take remedial action, where necessary and have adecjuate capital to
cover the risks they take. Similar legislative initiatives in other financial sectors (such as
insurance) may also be needed and will be considered. Meanwhile the Recommendation
on financial services could already provide a guidance on principles to be applied and a
starting point for dialogue between financial undertakings and relevant supervisors.

At present, national supervisors are responsible for applying these principles although
their positions in this respect are coordinated to a certain extent though existing
committees which bring together EU national supervisors (CESR, CEBS, CEIOPS). In
due course, if changes are made to the supervisory architecture of the EU, as
recommended by the de Larosiere report, then supervision in this äreä would need to be
integrated into the new structures. This would include, as appropriate, a role for the
European Systemic Risk Council as far as systemic risks of cross border financial groups
are concerned and enhanced coordination betweens supervisors as regards micro-
prudential supervision.

Following the London Summit (2 April 2009), the G20 agreed to "endorse and
implement the FSF's tough new principles on pay and compensation and to support
sustainable compensation schemes and the corporate social responsibility ofalljlrms".
The proposed Recommendation on financial services is consistent and complementary to
the FSF principles. It will be important in order to ensure a global level playing field to
monitor what is being done at international level and how (and if) the FSF principles are
implemented in other countries/geographical areas. The G20 agreed to strengthen the role
of the FSF to become a Financial Stability Board and its expansion, inter alia, to the
European Commission will facilitate monitoring of the implementation of its principles
by others.

The financial crisis has stressed-tested Corporate Governance regimes in banks and
investment firms and they have been found to be sorely wanting. There is a need to
address more issues related to risk management within financial institutions. This will be
the subject of a more wide-ranging report also announced in the 4th March
Communication which is to be produced for the end of this year.
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Lastly, the relative unsatisfactory application of the existing Recommendations on
directors1 remuneration, including the lack of accountability of directors towards
shareholders and the relative inactivity of (even institutional) shareholders on these issues
may raise serious questions on the effectiveness of corporate governance rules. The
European Commission's services have launched a study on this issue and results are
expected for the end of 2009.

7. MONITORING AND EVALUATION

7.1. Monitoring

Directors' remuneration

Given the unsatisfactory application of the existing Recommendations, the new
Recommendation would include a provision inviting Member States to notify the
Commission of measures taken. Furthennore, the Commission intends to increase
monitoring mechanisms to enhance effective application of EU rules on directors1

remuneration. An annual scoreboard on the effectiveness of the EU rules on directors1

remuneration in Member States, in particular on the linkage betvveen performance and
level of directors' remuneration in each Member State will be established in 2010
together with a data gathering study to this end.

A peer review by Member States on their respective application of EU Recommendations
on directors' remuneration is also being considered. Furthennore, to improve quality and
comparability of European data on companies1 disclosure of directors' remuneration, the
Commission will explore possibilities to standardise the disclosure.

Finally, the result of an ongoing study on the effectiveness and monitoring of existing
corporate governance rules in Member States will be available by the end of this year and
provide up to date Information of the situation in Member States.

Remuneration inflnancial services

The new Recommendation would include a provision inviting Member States to notify
the Commission of measures taken. Furthennore, the Commission intends to carry out on
online visits of financial institutions to check whether remuneration policy is in line with
the new Recommendation. The Commission will work closely with CEBS and relevant
national authorities to ensure convergent and consistent application within the EU.

7.2. The evaluation reports

After one year, the Commission will examine both Recommendations hi the light of the
experience acquired and outcome of the above-mentioned monitoring. The evaluation
will be based on the data gathered from me monitoring exercises, complemented with
infonnation collected from companies, Member States and stakeholders.
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1 Please see list of articles below
3 E.g. Berle and Means (1932), Jensen and Meckling (1976), OHeilly et ai (1988), Gaten (1994), Murphy
(1999), Oxelheim and Randoy (2005)
3 Declaration of the Washington DC Summit on Financial Markets and the World Economy". White House.
4 Commission Recommendation of 14 December 2004 fostering an appropriate regime for the remuneration
of directors of listed companies (2004/913/EC). OJ L385/55,29.12.2004.
5 After the European Council of October 2008, President Barroso reported to the European Parliament that
the Commission would come fonvard with an initiative on executive pay based on a review of the 2004
Recommendation. Later the ECOFIN Council, in its conclusions of 2 December 2008, invited the
Commission "to update its recommendation so as to promote a more effective control by shareholders, and
encourage a stronger link between pay and performance, including on leaving pay ("golden parachutes")".
6 COM(2009)114 final of 4.03.2009
7 Cadbury Report, December 1992. For a more comprehensive definition, see for example the OECD
Principles of 1999: "Corporate governance involves a set of relationships betvreen a company's
management, its board, its shareholders and. other stakeholdere. Corporate governance also provides the
structure through which the objectives of the company are set, and die means of attaining tbose objectives
and monitoring performance are determined."
8 See Directive 2006/467EC. The "comply or explain" approach means that to the extent a company, in
accordance with national law, departs from a coiporate governance code to which the company is subject,
or voluntarily has decided to apply, it shall explain which parts of the code it departs from and the reasons
for doing so.
9 Commission Recommendation of 15 February 2005 (2005/162/EQ, Some countries use a one-tier board
structure. This board structure is characterised by an admimstrative board consisting of a mix of executive
and uon-executive directors. In the countries using a two-tier board structure, a management board consists
entirely of managing directors and a supervisory board consists entirely of supervisory directors. Of
particular importance for the non-executive or supervisory directors is their role in overseeing executive or
managing directors and dealing with situations involving conflicts of interest.
10 Commission Recommendation of 15 February 2005 on the role of non-executive or supervisory directors
of listed companies and on the committees of the (supervisory) board. OJOEU (2005/162/EC) dated 25*
February 2005 L52/51.
1' See references above.
12 OJ 0270,25/10/2008, p 8
13 OJ CIO, 15/1/2009, p 2
14 In its analysis of avoidance of the undue distortions of competition in the context of state aid, the
Commission assesses, among others, whether the aid package foresees sufficient behavioural rules to
prevent an abuse of the state support, Restriction on executives' remuneration is one of these behavioural
rules positively assessed. A number of cases of aid to the fmancial sector approved until now by the
Commission, both in the form of guarantees and recapitalisation (individual or national schemes), include
restrictions on executives' remunerations as behavioural safeguard.
15 Please see problem trees in Annex 11.
16 In agency theory, the company is a nexus of contracts; it fbcuses on executives directors as they take the
strategic decisions: resources allocation decision, new market entries, etc.

See Annex 10.
See Annex 10.

19 See e.g.: http://www.ft.eom/cms/s/Q/275S53dc-Q46f-llde-845b-000077b07658.html ("War of words
breaks out over Goodwin's retirement pot"), httD://www.ft.com/cms/s/0/ad9a97fa-085b-lIde-8a33-
0000779fd2ac.html ("Former N Rock director paid nearly £lm"), http://www.ft.eom/cms/s/0/8676422a~
d7b4-lldb-b218-000b5dfl0621.html ("Trichet calls for executive pay restraint"),
httD://cachef.acom/cms/s/0/fl7f27ee-945f-lldd-953e-Q00077b07658.htrnl ("Paris warns on executive
pay"), http://www.ft.eom/cms/s/0/fZ01e98c-2799-lldd-b7cb-QQOQ77b07658.html ("Merkel ally backs
curbs on executive salaries"),
http://www.irishtimes.com/newspaper/finance/2009/0212/1233867933323.hnnl ("Contrite bankers starting
to pay for past excesses"), http://www.ft.corn/cms/s/0/dOelfb46-db69-Ildd-be53-000077b07658.html
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("Companies warned over executive pay-outs"), http://www.ft.eom/cms/s/d285337a-0ce 1-11 dd-86df-
OQ00779fd2ac.dwp uuid=ebe33%6-57aa-l Idc-8c65-0000779fd2ac.print=ves.btml ("BP shareholders
criticise executive pay packages"), http://www.ft.eom/cms/s/0/882d3a46-aa9f-l l dd-897c-
000077b07658.htinl ("North-south divide over excessive executive pay"),
http://www.ft.eom/cms/s/0/f3506d4a-b588-l Idd-ab71-0000779fdl8c.html ("Pressure mounts on
executives to renounce incentives"), http://www.ft.eom/cms/s/0/d54991bO-bb2c~l Idd-bc6c-
OQOQ779fdl8c.htrnl ("Ex-UBS executives forfeit pay"), http://www.ft.com/cms/s/0/e312a89e-f3ef-lldd-
9c4b-0000779fti2ac.htm] ("Mandelson warning to banks over bonuses"),
http://www.ft.eom/cms/s/0/9e078d7a-28fe-lldd-96ce-000077b07658.html ("Mail bosses defend 'obscene'
bonus payouts"), http://www.ft.com/cms/s/2/712i3d9c-5245-lldd-9ba7-OOOQ77b07658.btml ("The Lex
Overpaid CEO Award"), bttp://www.ft.com/cms/s/0/e27ee73e~dac8-11 dd-8c28-000077b07658.html
("Bellway pay-outs prompt concern"), http://www.ft.eom/cms/s/0/b7c7ceb8-9be2-l Idd-ae76-
000077b07658.html ("High pay fails to boost perfbrmance, says report"),
http://www.ft.eom/cms/s/0/2dalc486-e95b-lldb-al62-000b5dfl0621.html ("Threat of ban on 'golden
parachutes"1). Also outside the EU public outcries over executive pay are taking place, especially in the US:
http://www.ft.eom/cms/s/0/c22ee8ftj-f96b-lldc-9b7c-Q00077bQ7658.html ("Gentlemen, please empty your
pockets"), http://www.ft.eom/cnis/s/0/799e4b5e-G25-lldd-abe6-0000779fd2ac.html ("Obama gets tough
on pay for executives"), http://www.irisbtimes.cDm/newspaper/finance/2009/0212/1233867933340.btml
("US bankers questioned on use of bailout money").
20 ID a meta-analysis of some 137 Studies of executive compensation, Tosi et ai. (2000) found that changes
in firm performance accounted for only some four per cent of me variation of CEO pay. In a meta-analysis
of 229 empirical Studies Dalton et ai. (2003) reports that only a few Studies find a systematic link between
executive compensation and firm performance. As regards evidence from European countries a number of
Studies relatiag to the United Kingdom find a low pay-perfomnance sensitivity (Gregg et ai., 2005; Conyon
and Murphy, 2000; Ozkan, 2007). Bruce et ai. (2007) come to the same conclusion on bonuses within UK
companies. For Germany, Haid and Yurtoglu (2006) report a weak relation between compensation and
performance, whereas Conyon and Schwalbach (2000) find that me relation is positive in both Germany
and the United Kingdom. By contrasi, recent studies on Portugal (Fernandes, 2008) and me Netherlands
(Dufhues et ai., 2007) do not find any such relation.
21 E.g. in a Financial Times article (http://www.ft.com/cms/s/0/58383beO-9a52-lldd-bfe2-
000077b0765 8 .html) the IDS Executive Compensation Review is quoted for sayräg that "bonus payments
have continued to rise faster than inflation in spite of the deteriorating financial outlook" (the quote relates
to bonuses in UK companies in 2008). In a Financial Times article (http://www.ft.com/cms/s/0/c22ee8fl5-
f96b-l Idc-9b7c-000077b07658.html) relating to the US in 2007 it is informed that "The median income of
an S&P 500 CEO nearly doubled while the average profit of their companies, rose just 12%". An
Associated Press study at http://www.sharehoiderforum.com/sop/Librarv/2Q080919 DealJrtm reports that
the median CEO pay in S&P 500 companies was about USD 8.4 million in 2007 and had not come down at
a time the economy was weakening.
22 In particular they often receive social insurance and supplementary pension schemes. Supplementary
pension schemes are often substantial and do not depend on performance. They normally depend on the
level of pay. They are called supplementary because they are outside the national statutory social Security
to which the Directors might be rightfully entitled under Social Security law.
23 There seems to be at least some anecdotal evidence that could support this argument. Bellway, the UKs
fourth largest housebuilder paid more than 630,000 pounds to top executives in spite of a sharp fall in its
share price in 2008. They were rewarded with bonuses worth 55 % of their salaries in a year vvhen shares in
the company lost 28% of their value, sales fell by 50% and house prices collapsed. Peter Montagnon,
Director of Investment AfTairs at the Association of British Insurers, commented: "Management had targets
and abandoned them when it became clear they were not going to meet them. They decided to pay bonuses
anyway." Available at: http://www.ft.eom/cms/s/0/796b95d2-da7b-lldd-8c28-000077b07658.html.
24 Main et ai (2006), p. 27, Gabaix and Landier (2006), p. 3.
25 "Executive remuneration in the EU: the context for reform" by Ferrarini & Moloney Oxford Review of
Economic Policy, Voi. 21, N°. 2/2005.
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25 A study showed that missing quarterly earnings benchmarks are associated with higher risks of being
fired and getting lower bonuses and Iower equity based compensation. See
http://www.hbs.edu/research/pdf/09-014.pdf
27 A survey conducted by Graham et ai. in 2005 in US listed companies .See graham, Harvey and Rajgopal,
the Economic implication of corporate financial reporting, Journal of accountings and economics, voi 40.
28 See Annex 10.
29 HayGroup (2008).
30 The HayGroup study finds tbat UK companies pay the highest base salaries, with a median of €1.4m.
German companies pay fhe highest bonuses, with a median 85% of salary. French companies provide the
largest long term incentive opportunities and have the highest median total compensation (salary, bonus
plus fair value of long-term incentive award). Another study (See Ferrarini & ai. article mentioned in 51)
reports that the proportion of variable cash bonuses range from 27 % of pay in Finland to 47 % in France.
When share-based compensation is included, total variable pay, including share options and long-term
incentive pian awards, represents 78 % of total pay in the UK, and 60 % in France.
31 Retura On Equity (ROE) 10%, Total Shareholder Return (TSR) 13%, Economic Value Added (EVA)
18%, Cashflow 21%, Individual targets 36%, Other 49%.
32 The UK finding is supported by the OECD report "Corporate Governance lessons from the financial
crisis" (2009), p. 12: "70 per cent ofFTSE companies now defer some part qfannual bonuses. For an
ex.am.ple ofsuch plans, Ladipo et ai note that at one bank 75 per cent of the annual bonus is delivered as
cash. The remaining 25 per cent is delivered as a provtsional allocation ofshares which are not normalfy
releasedfor at least three years and are subject to potential forfeit ifthe individual resigns and commences
employment with a competitor."
33 Also the FSF principles for Sound Compensation practices (p. 13) says in relation to clawback systems in
the financial sector, that "such provisions have not been common practice".
34 Out of 48 European companies 32 used Performance Share Plans, 31 Share Option Plans, 4 Matching
Bonus Plans and 3 Cash Plans. Practices differ between countries; for example French companies use
mostly share option plans whereas UK companies use mostly performance share plans.
35 Jack Welch, who is regarded as the father of the "shareholder value" movement that has dominated the
corporate World for more ihan 20 years, has said it was "a dumb idea" for executives to focus so heavily on
quarterly profits and share price gains. The former General Electric chief told the Financial Times the
emphasis that executives and investors had put on shareholder value, \vhich began gaining popularity after
a speech he made in 1981, was misplaced. See hnp://www.ft.com/cms/s/0/294fnf2-OC7-llde-balO-
0000779fiI2ac.html
36 US Supreme Court. Schreiber v. Burlington Northern, 472 US.l (1985)
37 See for instance remarks made by Nicolas Sarkozy reported in a Financial Times article
htrp://www.ft.coir^cins/s/0/2dalc486-e95b-lldb-al62-000b5dn0621.html.
38 Depending on the Member State, directors may be considered as employees and subject to labour law.
39 In many Member States (e.g Austria, Germany, Italy, Portugal Ireland) severance payments are treated
on a special basis - mostly in order to reduce the tax burden. Often, severance payments are taxed on basis
of average earnings
40 e.g. Cyprus and Spain
41 e.g. Germany, Belgium and Ireland
42 In Europe there are several examples. "Antoine Zacharias, ousted in 2006 as chairman of the
construction group Vinci, got a €I3m severance package, supplemented by an estimated €250m ofstock
options" http://www.ft.corn/cms/s/0/8676422a-d7M-lldb-b218-OOOb5dfl0621.html (FT article 21.3.07
"Trichet calls for executive pay restraint"), "Theprospect oflarge severance payments to the outgoing chief
executives ofDexia, the bank rescued in a government-led bailout last week, and Alcatel Lucent, the loss-
mafäng telecoms equipment supplier, has caused outrage in France. The French government last week
effectively forced Axel Miller, the Dexia chief, to give up his golden parachute as a condition for injecting
capital into the bank." http://cachef.ft.eom/cms/s/0/n7fZ7ee-945f-lldd-953e-000077b07658.html. (FT
article 7.10.08 "Paris waras on executive pay"), "A pension arrangement giving Sir Fred Goodwin, former
CEO of the ailing bank Royal Bank of Scotland, 693. OOOpounds a yearfor the rest of his life, has caused a
public out cry in UK" http://www.ft.eom/cms/s/0/275553dc-046Mlde-845b-000077b07658.html (FT
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articlc 27.2.09 "War of words breaks out over Goodwin's retirement pot"). In Scbwitzerland 3 former UBS
executives have renounced severance payments of respectively around €21m, €14m and €7.5m after public
pressure http://www.acom/cms/s/0/d54991b0-bb2c-lldd-bc6c-0000779fill8c.html (FT article 25.11.08
"Ex-UBS executives forfeit pay"). In the US, golden parachutes of mediocre performing executives bave
also caused outcry. OECD ("Corporate Governance lessons from the financial crisis (2009), p. 12) report,
that Mudd (from Fannie May) got a payment of 9.3 m USD (but renounced ft), Syron (from Freddie Mac)
got 14. l m USD (but renounced it), Prince (from Citibank) got 100 m USD and O'neal (from Merril Lynch)
got 161 m USD. Robert Nardelli (from Home Depot) got a 210 million dollar golden parachute in spite of
an 8 % drop in share price during his six years in charge http://www.ft.conVcms/s/0/c5698f48-abd4-11 db-
aOed-OQQ0779e2340.html. (FT article 24.1.07 "Home Depot slashes new CEO Blake's pay").
43 Experience kas shown that variable pay schemes have become increasingly complex and that in certain
instances this kas led to excessive remuneration and manipulation. This kas raised questions of
approprtate disclosure of director remuneration and of the role of shareholders and non-executive
directors in the process of determining director remuneration" [European Corporate Governance Forum
statement, March 2009]
44 Commission Staff Working Document dated 13 July 2007 SEC (1022)
45 There are stiH substantial differences in tbe degree of disclosure between Member States: for example in
Greece, it is only required to disclose the remuneration of board of directors1 non-executive board members,
whereas in other countries ali board members1 payment have to be disclosed. In the UK, for example,
detailed, individualised disclosure on the remuneration packages of ali executives (including salary,
bonuses, share options, and long-term incentive schemes) as well as on remuneration policy is available in
the Annual Report.
46 For instance NL, UK.
47 See RiskMelric report in Annex 6.
48 See "Fixing Directors1 Remuneration in Europe Governance, Regulation and Disclosure" Prof. Guido
Ferrarini and Dr. Maria Cristina Ungureanu in Annex 7.
49 Dissent on this issue was typically driven by the absence of any cap on executive variable remuneration
or retention payments and the lack of stringent perfomiance criteria thereon. Leading in Dissent: France -
6.2% dissent on average (vs 4.8% for Europe) - 2 rejected items and Netherlands - 4.4% dissent on
average - l rejected and 2 withdrawn items - RiskMetrics.
50 See examples of refusal on remuneration issues from shareholders in RiskMetrics presentation in Annex.
51 See Gaspar, Massa, Matos (2005), Shareholder Investment Horizon and the Market for Corporate
control, Journal of Financial economics, voi 76, pp. 135-16
52 On the New York Stock Exchange, the average share is currently held for less than a year, as compared
to about five years in 1960 and two years in 1990. Article by By Rakesh Khurana and Andy ZeHeke,
Washington Post, 8 February 2009.
53 They tend to undervalue firms with good earning prospects in the long term but low current profitability.
Ref Article. However there are also Studies showing that institutional and block holding ownership can
have a significant and negative impact on CEO compensation, which shows an existence of active
monitoring by institutional and block holding ownership (Neslihan Ozkan (2005): "Do Corporate
Governance Mechanisms Influence CEO Compensation? An Empirical Investigation of UK Companies").
54 According to Jenson and Murphy: "Remuneration committees routinely lack the information, expertise
and negotiating sfälls necessary for hard-nosed contract negotiations with incumbent and incoming
executives" Remuneration:" Where we've been, how we got here, what are theproblems and how toftx
them" Jenson M and Murphy K, European Corporate Governance Institute Working Papers in Finance
2004, p22
55 "The Remuneration Committee and Strategic Human Resource Management" Brian G M Main, Calvin
Jackson, John Pymm and Vicky Wright. 24 December 2007.
56 "Compensation Consultants and Executive Pay: Evidence from tbe United States and the United
Kingdom" by Martin J. Conyon. May 2008. The study yields a number of findings. First, CEO pay is
generally greater in firms that use compensation consultants. Second, the arnount of equity used in the
overall compensation package, such as stock options, is greater in firms that use consultants.
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57 See Lord Myners comments at House of Lords: "From my perspective, one of the things that it should
address is the insidious injluence of external benchmarfäng and comparators by so-catted benefit
consultants. There needs to be mitch more awareness of internoi comparators andperceivedfairness".
58http://business.timesonlinexo.uk/tol/bua^
59 See Association of British Insurance (ABI) previous article
60 OECD Report on Corporate Governance Lessons from the Financial crisis.ISSN1995-2864.
61 The High Level Group on Financial Supervision chaired by J. de Larosiere 25 February 2009.
62 G20 Working Group l conclusions
63 List of Members: E. Gerald Corrigan Goldman, Sachs & Co. Co-Chairman , Douglas J. Flint HSBC
Holdings plc Co-Chairman, Madelyn Antoncic Lehman Brothers, Craig W. Broderick Goldman, Sachs &
Co. , Ken deRegt Morgan Stanley Andrew Feldstein Blue Mountain Capital Management, Peter Fisher
BlackRock, Inc., Adam Gilbert JPMorgan Chase & Co. Christian Lajoie, BNP Paribas, Gary Lynch,
Morgan Stanley, J. Chandler Martin Bank of America .Edmond Moriarty, Merrill Lynch Gavin O'Connor,
Goldman, Sachs & Co., Edward J. Rosen, Esq.Clcary Gottlieb Steen & Hamilton LLP , Zion Shohet,
Citigroup, Barry L. Zubrovv, JPMorgan Chase & Co.
64 Later this view was shared by many others. See for instance FSF's principles for Sound Compensation
practices (draft 26.09), p. 4: "Multiple surveys find that over 80 % of market participants believe that
compensation practices played a role in promoting the accumulation ofrisks that led to the current crisis.
Experts agree."
65 The IIF recommendations of 17 July 2008: http://www.iif.com/press/2008+press/press+75.php
66 See de Larosiere Report.
67 See state of European banks following their exposure to risky investments:
http://www.acQm/cms/s/0/a26c6fP2-cc74-lldd--acfad-OOQ077b07658.html ]
68 http://cachef.ft.eom/cms/s/l/3bOf594e-b7ae-l Idd-ac6d-0000779fdl 8c.html
69 http://www.cnbc.com/id/2I81944I
70 The financial services Industry has already witnessed a 16 percent decline in bonuses in UK financial
institutions (from £8.8bn in 2006 to £7.4bn in 2007). Similarly, these figures have been mirrored on Wall
Street. As the turbulence in the financial markets continue, in May 2008 the Centre for Economic and
Business Research (CEBR) predicted that 2008 bonuses - to be paid in early 2009 - would total £5.07
billion, a fall of 42 percent from 2006's near record £8.8 billion payout. Even more striking is the
prediction that bonus levels wtll not recover to 2006/07 levels until 2011 at the earliest.

1 A significant portion of bonuses are paid in stock. That varies between banks, but a mle of thumb might
be about 25-35 per cent in aggregate, with most of it locked up for three to five years. Junior staff receives
virtually everything in cash. The heavier the bitter, the bigger the proportion paid in stock
http://www.ft.eom/cms/s/l/570ac08c-5799-l Idc-8c65-0000779fd2ac.html
72 Report of the Board of Directors to the General Shareholders Meeting. 22May 2008 Societe geneiale.
htip://www.ifa-iaf.be/vl/frontEnd/libraryIfa/index.php?action=spawnFile&id=50
73 Other examples of bonus scandals: Caisse d'6pargne: http://www.ft.corn/cms/s/0/4daaQ3fa-9cac-l Idd-
a42e-000077b07658.html - Carnegie scandal in Sweden: http://www.ft.eom/cms/s/0/e485dbe4-75Q4-l l dc-
892d-OQ00779fd2ac.html
74 IIF Report, BCBS paper, OECD Report, SSG Report
7 See Senior Supervisor Group, observations on risk management practices during the recent market
turbulence.2008.
76 See ACCA discussion paper
77 Socifite G£n£rale, 2008 Report of the Board of Directors to the General Shareholders Meeting, company
website
78 FSA Final notice to Credit Suisse first Boston, 13 August 2008, London
79 See "The Moore Memo" at http://ftalphaville.ft.com
80 SECs Oversight of Bear Stearns an d Related Entities, Report N° 446-A
81 Guerra and Thal-Laresen report, 2008
82Idem
83 See policy context for references (CRD, Insurance, UCITS, MiFID, IORP)
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84 "Principles for sound compensation practices in the financial industry" adopted by the FSF on 12 March
2009. See Amiex 5.
85 See the tender documentation of the study in Annex 9.
86 See for instance the EFC document in Annex 4.
87 In 2007, the French Government already made it legally compulsory to subordinate any exit
remuneration packages for executives to performance requirements. The French Government is also
expected to pass a new legislation to ensure that stock options could only be awarded to top executives if
they or sorae other form of profit-share scheme are also in place for the rest of a company's workforce.
Lastly, President Sarkozy threatened to legislate on these issues if the new recommendations are not
applied by the industry.
8 The use of tax facilities on disproportional pension payments over the past, are discouraged by
introducing a new employers' tax on back service payments regarding wages in excess of € 500,000. These
back service payments are taxable at a rate of 15%. Secondly, a new employers' tax at a rate of 30% is
introduced on disproportional exit bonus payments. These payments are considered to be disproportional if
and insofar as the payments exceed the employee's annual wage. This extra tax is only applicable if the
annua] wage of the employee exceeds € 500 000.
89 Adopted in March 2009. See Annex 5.
90 The Rise of an International Market for Executive Labour by Winfried Ruigrak, Peder Greve. SCALA
Discussion Paper No. f/2001. Though the authors explain tfiere are many barriers to the movement of
executives in Europe, recent data suggest that an international market for executive labour in Europc is at
best emerging very gradually. However, the international market for executive labour is not emerging in the
same way and at the same pace across Europe.
91 See above.
92 See OECD Principles of Corporate Govemance, revised April 2004, originaJly issued June 1999. The
OECD principles constitute one of the twelve key standards of the Financial Stability Forum for sound
financial systems.
93 They suggested:

• Compensation incentives shouid be based on performance and should be aligned with shareholder
interests and long-term, firm-wide profitability, taking into account overall risk and the cost of
capital;

• Compensation incentives should not induce risk-taking in excess of the firm's risk appetite; and
• Firms should take into account the performance realized for shareholders over time in determining

severance pay.
94 Public consultation is ongoing. See Annex for the principles.
95 In particular Italy, the UK, the Netherlands and Germany. The Bank of Italy issued a regulation on
banks' organisation and corporate governance, requiring that remuneration schemes be consistent with risk
management policies and long-term Strategies.
96 Please see EFC Report in Annex 4.
97 Please EFC Report.
98 See for instance work done by the Bank of Italy, the FSA and the French Commission bancaire. See
Annex 8.
99 Basel II is the second of the Basel Accords, which are recommendations on banking laws and regulations
issued by the Basel Committee on Banking Supervision. The purpose of Basel II, which was initially
published in June 2004, is to create an international standard that banking regulators can use when creating
regulations. The second pillar provides, inter alia, a framework for dealing with ali the other risks (not
covered in Pillar 1) a bank may face, such as svstemic risk. pension risk. concentration risk. strategic risk.
reputation risk. liquidity risk and legal risk. which the accord combines under the title of residual risk. It
gives banks a power to review their risk management system. Remuneration policy would fall under the
second Pillar.
100 See FSA Recommendation Annex 8.
101 For instance, the French recommendations (code of conduct) which have been adopted this week only
relate to banks' investment arm (i.e. "banque de financement et d'investissement'). In contrasi, the CEBS
guidelines are addressed to ali staff members of banks. See Annex 8.
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This issue will be part of the forthcoming legislative proposa! on remuneration policy and pmdential
authorities announced on 4 March 2009.
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EUROOPAN YHTEISÖJEN KOMISSIO

Bryssel, 30.4.2009
SEC(2009)581

KOMISSION YKSIKÖIDEN VALMISTELUASIAKIRJA

Oheisasiakirja

komission suositukseen suositusten 2004/913/EY ja 2005/162/EY täydentämisestä
julkisesti noteerattujen yhtiöiden hallinto- tai valvontaelinten jäsenten palkkoja ja
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Tiivistelmä

1. JOHDANTO JA MENETTELYTAPAKYSYMYKSET

Tässä vaikutusten arvioinnissa käsitellään julkisesti noteerattujen yhtiöiden hallinto- tai
valvontaelinten jäseniä koskevaa palkka- ja palkkiopolitiikkaa sekä rahoituspalvelualan
palkka- ja palkkiopolitiikkaa.

Yritysjohtajien keskimääräinen palkkataso on noussut merkittävästi viimeksi kuluneiden
15 vuoden aikana, mikä johtuu suureksi osa siitä, että johtajien palkat ja palkkiot sisältävät
yhä enemmän muuttuvia (tulosperusteisia) osia. Vaikka tulosperusteisilla palkoilla ja
palkkioilla pyrittiin alun perin saamaan palkitun ja osakkaiden edut vastaamaan toisiaan,
useissa tutkimuksissa on kyseenalaistettu se, ovatko yritysjohtajien palkat ja palkkiot todella
tiukasti kytköksissä tuloksiin. Lisäksi julkisuudessa on viime aikoina kiinnitetty suurta
huomiota eräisiin räikeisiin tapauksiin, joissa johtajia on palkittu epäonnistumisesta.

Yleisesti ollaan yksimielisiä siitä, että rahoituspalvelualan huonosti suunnitellut palkka- ja
palkkiopolitiikat ja korvausjärjestelmät ovat lisänneet lyhytnäköisyyttä ja kohtuutonta
riskinottoa eikä niissä ole kiinnitetty riittävästi huomiota rahoituslaitosten pitkän aikavälin
tuloksiin.

Julkisesti noteerattujen yhtiöiden hallinto- tai valvontaelinten jäsenten palkkoja ja palkkioita
koskevassa nykyisessä komission suosituksessa, joka annettiin vuonna 2004, ei käsitellä
kaikkia keskeisiä kysymyksiä. Suosituksen erityisenä puutteena on se, ettei johtajien
palkkojen ja palkkioiden edellytetä olevan yhtiön pitkän aikavälin edun mukaisia.
Suosituksessa ei myöskään puututa riittävästi rahoitusalalla havaittuihin palkka- ja palkkio-
ongelmiin, jotka eivät koske pelkästään johtajia ja listattuja rahoituslaitoksia.

Komissio ilmoitti 4. maaliskuuta 2009 antamassaan tiedonannossa aikovansa puuttua
yrityksissä käytettyihin ylettömiin kannustimiin ja liialliseen riskinottoon vahvistamalla
vuonna 2004 antamaansa suositusta ja antamalla uuden suosituksen rahoituspalvelualan
palkoista ja palkkioista. Lisäksi tiedonannossa todettiin, että suositusten jälkeen annettaisiin
säädösehdotuksia, joiden tavoitteena olisi saattaa palkka- ja palkkiojärjestelmät rahoituksen
vakauden valvonnan piiriin.

Tätä kertomusta valmisteltaessa on otettu huomioon eri sidosryhmien (muun muassa
jäsenvaltioiden, organisaatioiden ja korkeakoulujen edustajien) kannanotot.

2. TOISSIJAISUUSPERIAATE

Rahoitusjärjestelmät ja pääomamarkkinat ovat jäsenvaltioissa selvästi kytkeytyneet toisiinsa.
Rahoitusalan vinoutuneiden palkka- ja palkkiopolitiikkojen on todettu kuuluvan niihin
tekijöihin, jotka ovat vaikuttaneet finanssikriisiin, joka on puolestaan lamauttanut
pääomamarkkinat. Pörssiyhtiöiden johtajia koskeva palkka- ja palkkiopolitiikka vaikuttaa
todennäköisesti myös rahoitusalan ulkopuolella sijoittajien luottamukseen ja voi siten
vaikuttaa pääomien sisämarkkinoihin. Yksittäisten jäsenvaltioiden toteuttamat toimet johtavat
todennäköisesti erilaisiin säännöstöihin, jotka voivat heikentää tai estää sisämarkkinoiden
moitteetonta toimintaa. EU:n tasolla tarvitaan yhteisiä normeja, joilla voidaan edistää
sisämarkkinoiden toimintaa ja välttää sääntelyn katvealueiden hyväksikäyttö.
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3. ONGELMAN MÄÄRITTELY

3.1 Pörssiyhtiöiden johtajien paikat ja palkkiot

Esimerkit yritysjohtajien palkkojen, palkkioiden ja suoritusten välisestä epäsuhdasta
herättävät perusluonteisia kysymyksiä siitä, ovatko pörssiyhtiöiden johtajille tarkoitetut
kannustinjärjestelmät asianmukaisia ja ovatko ne syynä liian lyhytnäköiseen johtamiseen ja
epäonnistumisesta maksettaviin palkkioihin. Huonot kannustimet ja yritysjohtajien palkka- ja
palkkiorakenteiden heikkoudet voivat johtaa siihen, että varoja siirretään perusteettomasti
osakkailta johtajille, ja estää yhtiöitä käyttämästä resurssejaan tuottavalla tavalla. Tämä voi
vaikuttaa yhtiöiden pitkän aikavälin tuloksiin ja elinkelpoisuuteen ja siten myös sijoittajien
luottamukseen, työllisyyteen, kilpailukykyyn ja pitkän aikavälin talouskasvuun. Ongelmana ei
ole se, miten paljon johtajille maksetaan, vaan palkkojen, palkkioiden ja tulosten välinen
epäsuhta.

Tähän epäsuhtaan on useita, mutkikkaita syitä. Nykyiseen tilanteeseen ovat vaikuttaneet
merkittävästi kannustinsopimusten rakenteelliset ongelmat (esimerkiksi palkkojen ja
palkkioiden muuttuvien osien liiallinen käyttö, jossa ei kiinnitetä tarpeeksi huomiota siihen,
että maksamisen ajoitus ja maksamisehdot on kytkettävä riittävän tiukasti pitkän aikavälin
tulosperusteisiin, tai liiallinen luottamus osakemarkkinoiden tuloksiin). Nykyiseen
tilanteeseen ovat vaikuttaneet myös erorahojen vääränlainen käyttö ja palkitsemisprosessin
riittämätön valvonta (johtajien vastuuvelvollisuus osakkaita kohtaan ei ole riittävää,
osakkaiden suhtautuminen on liian passiivista, palkkiokomitean asema ei ole tarpeeksi vahva
ja palkkioasioissa neuvovien konsulttien rooliin liittyy eturistiriitoja).

3.2 Rahoituspalvelualan palkat ja palkkiot

Laaja yksimielisyys vallitsee siitä, että lyhyen aikavälin tuottoihin perustuvat
korvausjärjestelmät, joissa ei ole otettu riittävästi huomioon niihin liittyviä riskejä, ovat
vaikuttaneet siihen, että rahoituslaitokset ovat osallistuneet entistä riskialttiimpaan toimintaan.

Ongelma ei koske pelkästään johtajien palkkoja ja palkkioita, vaan ulottuu myös palkka- ja
palkkiojärjestelmiin rahoitusalan muilla tasoilla. Se koskee erityisesti sellaisia henkilöitä,
joiden työhön liittyy riskinottoa (esimerkiksi meklarit) ja joiden palkoissa ja palkkioissa on
tuloksesta riippuvainen muuttuva osa. Se koskee myös listaamattomia rahoituslaitoksia.

Ongelman on todettu juontuvan siitä, että palkka- ja palkkiojärjestelmiin sisältyy ylettömiä
kannustimia, yhtiöiden päätöksenteko- ja valvontajärjestelmät ovat puutteellisia eikä
viranomaisten harjoittama valvonta ole riittävää.

4. EU:N TOIMINNAN PERUSTA

4.1 Johtajien palkat ja palkkiot

Muun muassa Ranskassa, Saksassa, Alankomaissa, Italiassa, Belgiassa ja Itävallassa on
toteutettu (tai toteutetaan parhaillaan) kansallisia aloitteita, joiden tavoitteena on lujittaa
johtajien palkkojen, palkkioiden ja suoritusten välistä kytköstä ja välttää erorahojen
vääränlainen käyttö. Monet muut jäsenvaltiot eivät ole kuitenkaan ryhtyneet mihinkään
toimiin. Jos yhtiöiden päätöksenteko- ja valvontajärjestelmiä koskevat säännöt, joissa
käsitellään johtajien palkkoja ja palkkioita, poikkeavat suuresti toisistaan, seurauksena voi
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olla sääntelyn katvealueiden hyväksikäytöstä johtuvia sisämarkkinoiden vääristymiä (eri
johtajien ja eri yhtiöiden välillä).

4.2 Rahoituspalvelualan palkat ja palkkiot

Rahoituspalvelualan palkka- ja palkkiokäytänteissä ei saada aikaan todellista ja kestävää
muutosta pelkästään itsesääntelyn ja kansainvälisten standardien avulla. Jäsenvaltioiden,
valvojien tai Euroopan pankkivalvojien komitean CEBS:n aloitteet eivät välttämättä vastaa
soveltamisalaltaan toisiaan. Lisäksi kansalliset valvojat voivat tulkita yhteisiä
valvontasääntöjä eri tavoin. Vaikka eri aloitteiden välillä onkin päällekkäisyyksiä, EU:n
tasolla ei ole vielä vahvistettu yhteisiä periaatteita, jotka koskisivat rahoituspalvelualan
palkka- ja palkkiopolitiikkaa. Jos EU:n tasolla ei toteuteta toimia, jäsenvaltioiden kansalliset
viranomaiset voivat epäröidä tiukentaa palkka- ja palkkiopolitiikkoja koskevia sääntöjä, koska
se voisi asettaa jäsenvaltion oman rahoitusalan epäedulliseen kilpailuasemaan. Toimien
puuttuessa suurena vaarana on sääntelyn katvealueiden hyväksikäyttö.

5. TAVOITTEET

Kummankin uuden suosituksen tavoitteena on edistää yhtiöiden pitkän aikavälin
elinkelpoisuutta ja vähentää taloudelliseen vakauteen kohdistuvia riskejä. Johtajien palkkoja
ja palkkioita koskevalla aloitteella pyritään erityisesti sovittamaan yhteen yhtiön palkka- ja
palkkapolitiikkaan sisältyvät kannustimet palkka- ja palkkiorakenteen ja päätöksenteko- ja
valvontajärjestelmän pitkän aikavälin elinkelpoisuuden kanssa. Rahoituspalvelualan palkka-
ja palkkiopolitiikkaa koskevalla aloitteella pyritään puolestaan sovittamaan yhteen alan
yhtiöiden palkka- ja palkkiopolitiikkoihin sisältyvät kannustimet pitkän aikavälin
elinkelpoisuuden ja moitteettoman riskinhallinnan kanssa. Tämän saavuttamiseksi on
parannettava rahoituslaitosten palkka- j a palkkiorakennetta, päätöksenteko- j a
valvontajärjestelmiä ja kyseisten laitosten valvontaa.

6. SÄÄNTELYTAVAN VALINTA

6.1 Johtajien palkat ja palkkiot

Parhaana sääntelytapana pidetään suositusta, jonka antaminen on nykyisen lähestymistavan
mukaista. Suositus antaa yhä jäsenvaltioille mahdollisuuden soveltaa periaatteita joustavasti,
koska ne voivat itse päättää sisällyttää päätöksenteko- ja valvontasäännöstön periaatteet
noudattamis- tai selityksenantamismenettelyyn ja sovittaa periaatteet omiin
oikeusperinteisiinsä. Riippuen siitä, miten jäsenvaltiot soveltavat periaatteita, suositus antaa
joustovaraa myös yhtiöille ottamalla huomioon yhtiöiden koon ja toiminta-alan.

6.2 Rahoituspalvelualan palkat ja palkkiot

Parhaana sääntelytapana pidetään suositusta. Suositus antaa komissiolle mahdollisuuden
vahvistaa yleiset periaatteet, joita voidaan soveltaa koko rahoituspalvelualalla tavoitteiltaan,
toiminnaltaan ja toimintakulttuuriltaan erilaisiin rahoituslaitoksiin. Jäsenvaltiot voivat
räätälöidä suosituksen perusteella toteuttamansa toimenpiteet kullekin toiminta-alalle
sopiviksi. Lisäksi komissio voi esittää suosituksessa riittävän yksityiskohtaiset periaatteet,
joiden nojalla voidaan antaa ohjeita siitä, millainen palkka- ja palkkiopolitiikan rakenteen
tulisi olla, ja reagoida nopeasti ja tehokkaasti nykyiseen kriisitilanteeseen. Lisäksi komissio
voi antaa suosituksen välityksellä selkeän poliittisen signaalin.
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Vaikka suosituksen jälkeen annettaisiinkin lainsäädäntöä palkka- ja palkkapolitiikkoja
koskevasta valvontamenettelystä, suositus antaisi mahdollisuuden nopeisiin poliittisiin toimiin
sillä aikaa, kun neuvotteluja käydään ja lainsäädäntöä ei ole vielä pantu täytäntöön. Se toimisi
myös katalysaattorina, joka edistäisi yhtenäisten periaatteiden kehittämistä ja soveltamista
koko rahoituspalvelualalla.

7. TOIMINTAVAIHTOEHDOT JA VAIKUTUKSET

Tärkeimmät toimintavaihtoehdot, joita on arvioitu, ovat seuraavat: A) ei ryhdytä mihinkään
toimiin; B) EU:n nykyisten säännösten täytäntöönpanoa parannetaan; C) annetaan uusia
säännöksiä johtajien palkoista ja palkkioista ja D) annetaan uusia säännöksiä
rahoituspalvelualan palkka- ja palkkiopolitiikasta. Vaihtoehdoissa C ja D on harkittu myös
useita eri muunnelmia.

7.1 Pörssiyhtiöiden johtajien palkat ja palkkiot

Parhaana on pidetty vaihtoehtoa C. Siinä esitetään uudet periaatteet palkkojen ja palkkioiden
rakenteesta sekä palkka-ja palkkiopolitiikan suunnittelusta ja toteutuksesta.

Palkka- ja palkkiopolitiikan rakenteessa uutuutena on johtajien palkkojen ja palkkioiden
vertaaminen hallintoelimen muihin toimivaan johtoon kuuluvien jäsenten seka yhtiön
(ylempien) toimihenkilöiden palkkoihin ja palkkioihin. Lisäksi siinä asetetaan yläraja
erorahoille, joita ei tulisi maksaa lainkaan, jos eroaminen johtuu epäonnistumisesta. Siinä
suositetaan palkkojen ja palkkioiden kiinteiden ja muuttuvien osien tasapainottamista ja
kytketään muuttuvien osien myöntäminen ennalta määriteltyihin ja mitattavissa oleviin
tulosperusteisiin. Lisäksi palkka- ja palkkiorakenteella pyritään edistämään yhtiön pitkän
aikavälin elinkelpoisuutta tasapainottamalla pitkän ja lyhyen aikavälin tulosperusteet;
lykkäämällä palkkojen ja palkkioiden muuttuvien osien maksamista; soveltamalla
vähimmäisaikoja, joiden kuluessa osakeoptioiden käyttöoikeuksia ja osakkeiden
omistusoikeuksia ei siirretä saajalle; edellyttämällä, että osa osakkeista on säilytettävä
työsuhteen päättymiseen saakka, ja antamalla mahdollisuus vaatia muuttuvat osat takaisin.

Päätöksenteon ja valvonnan osalta vaihtoehto C sisältää periaatteita, joiden tavoitteena on
parantaa osakkaiden mahdollisuutta valvoa palkka- ja palkkiopolitiikkaa: osakkaille olisi
annettava enemmän tietoja palkoista ja palkkioista, ja erityisesti yhteisösijoittajille olisi
annettava enemmän vastuuta, jotta nämä käyttäisivät äänioikeuksiaan johtajien palkkoja ja
palkkioita koskevissa kysymyksissä. Eturistiriitojen välttämiseksi vaihtoehdossa C
edellytetään myös, että toimivaan johtoon kuulumattomien jäsenten ei tulisi saada
osakeoptioita. Palkkiokomitean roolin ja vastuuvelvollisuuden vahvistamiseksi suositetaan,
että ainakin yhdellä palkkiokomitean jäsenellä olisi riittävästi palkka- ja palkkioasioiden
tuntemusta ja että palkkiokomitean jäsenet osallistuisivat yhtiökokoukseen, jossa
keskustellaan palkka- ja palkkioselvityksestä, jotta selvitystä voitaisiin myöhemmin selostaa
osakkaille. Palkkioasioissa neuvovien konsulttien riippumattomuuden varmistamiseksi
vaihtoehdossa C suositetaan myös, että palkkiokomiteaa neuvovien konsulttien ei tulisi
neuvoa myös kyseistä yhtiötä.

7.2 Rahoituspalvelualan palkat ja palkkiot

Parhaana on pidetty vaihtoehtoa D. Siinä esitetään uudet periaatteet palkkojen ja palkkioiden
rakenteesta, palkka- ja palkkiopolitiikan suunnittelusta ja toteutuksesta, tietojen antamisesta
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ulkoisille sidosryhmille sekä valvonnasta. Palkka- ja palkkiopolitiikan rakenteessa uutuutena
on yleinen periaate, jonka mukaan politiikan on oltava moitteettoman ja tehokkaan
riskinhallinnan mukaista. Tätä varten rahoituslaitosten olisi tasapainotettava palkkojen ja
palkkioiden kiinteät ja muuttuvat osat ja huolehdittava siitä, että kiinteät osat ovat riittävän
suuria, jotta henkilökunta ei olisi riippuvainen bonuksista. Muuttuvat osat olisi kytkettävä
tuloksiin; pääosa muuttuvista osista olisi maksettava vasta myöhemmin, jotta voidaan ottaa
huomioon niiden perustana olevien tulosten riskinäkymät; muuttuva osat olisi tarvittaessa
voitava vaatia takaisin; tulosten mittaamisperusteissa etusija olisi annettava pitkän aikavälin
tuloksille, ja mittausta olisi tarkistettava ottamalla huomioon muuttuvien osien perustana
oleviin tuloksiin liittyvä riski, pääomakustannukset ja likviditeetti.

Palkka- ja palkkiopolitiikkaa koskevassa päätöksenteossa ja valvonnassa uutena yleisenä
periaatteena on se, että palkka- ja palkkiopolitiikan tulee olla sisäisesti avointa, selkeää ja
asianmukaisesti dokumentoitua; siihen olisi sisällyttävä toimenpiteitä, joilla vältetään
eturistiriidat; hallinto- tai valvontaelimen olisi vastattava koko laitoksen palkka- ja
palkkiopolitiikan toteutuksen valvonnasta sisäisen valvontatoimen, henkilöstöosaston tai
asiantuntijoiden avustuksella; palkka- ja palkkiopolitiikkaan suunnitteluun ja toteutukseen
osallistuvien olisi oltava riippumattomia; palkka- ja palkkiopolitiikkaa olisi päivitettävä ajan
mittaan, ja henkilöstön jäsenten olisi tiedettävä etukäteen palkkansa ja palkkioidensa
määritysperusteet ja voitava osallistua arviointiprosessiinsa.

Tietojen antamisen osalta uutena yleisenä periaatteena on se, että palkka- ja
palkkiopolitiikasta olisi annettava riittävästi tietoja ulkoisille sidosryhmille selkeässä ja
helppotajuisessa muodossa. Tämä avoimuus voidaan saavuttaa eri tavoin. Tietojen
antamiseenkin pätisi se yleinen sääntö, että kaikkien periaatteiden oikeasuhteisuus olisi
testattava ottamalla huomioon rahoituslaitoksen koko ja sen toiminnan luonne ja
monimutkaisuus.

Vaihtoehdossa D edellytetään, että palkka- ja palkkiopolitiikkojen valvojat varmistavat
käytettävissään olevien valvontavälineiden avulla, että rahoituslaitokset soveltavat
moitteettoman palkka- ja palkkiopolitiikan periaatteita mahdollisimman laajamittaisesti ja että
laitosten palkka- ja palkkiopolitiikat ovat sopusoinnussa tehokkaan riskinhallinnan kanssa.
Lisäksi valvojien on otettava huomioon rahoituslaitoksen luonne ja suuruus ja sen toiminnan
monimutkaisuus (eli oikeasuhteisuus).

Parhaana toimintavaihtoehtona pidetään sitä, että uusia periaatteita sovelletaan kaikkiin
rahoituspalvelualan toimijoihin. Näin voidaan välttää mahdolliset porsaanreiät ja estää
kilpailun vääristyminen eri sektoreiden välillä. Koska eräät periaatteet saattavat olla
tärkeämpiä tietyille rahoituslaitosten luokille kuin toisille, jäsenvaltiot voivat periaatteita
soveltaessaan mukauttaa ja täydentää niitä ottamalla huomioon asianomaisten
rahoituslaitosten erityistilanteen.

Parhaaksi katsotussa vaihtoehdossa periaatteita sovelletaan kaikkiin rahoituslaitoksiin niiden
koosta riippumatta. Jos epäterveet palkka- ja palkkiopolitiikat johtavat liialliseen riskinottoon
hyvin monissa pienissä rahoituslaitoksissa, nämä laitokset voivat yhdessä aiheuttaa
merkittävän systeemiriskin. Jäsenvaltiot voivat kuitenkin ottaa huomioon rahoituslaitosten
koon, toiminta-alan ja toiminnan monimutkaisuuden, jotta laitoksille ei koituisi tarpeettomia
kustannuksia.

Periaatteita voitaisiin soveltaa kaikkiin henkilöstöluokkiin, mutta ennen kaikkea niihin, joiden
toimintaan liittyy riskinottoa. Vaihtoehtona on rajoittaa periaatteiden soveltamisala vain niihin
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henkilÖstöluokkiin, joiden toiminta vaikuttaa rahoituslaitoksen riskiprofiiliin. Kumpikin
lähestymistapa voitaisiin valita parhaaksi vaihtoehdoksi.

7.3 Asiayhteys ja tulevaisuudennäkymät

Uudet suositukset ovat osa laajempaa toimenpidepakettia.

Komissio ilmoitti 4. maaliskuuta säädösehdotuksesta, jonka tavoitteena on saattaa
rahoituspalvelualan palkka- ja palkkiopolitiikat rahoituksen vakauden valvonnan piiriin.
Tulevassa säädösehdotuksessa käsitellään pankkien ja sijoituspalveluyritysten palkka- ja
palkkiopolitiikkaa, ja se sisällytetään kesäkuuksi 2009 suunniteltuun toimenpidepakettiin,
jossa muutetaan vakavaraisuusdirektiiviä. Vastaavia lainsäädäntöaloitteita voidaan tarvita
muillakin rahoitusaloilla (kuten vakuutusalalla), ja komissio harkitsee niiden käynnistämistä.
Sitä ennen rahoituspalvelualan palkka- ja palkkiopolitiikkaa koskeva suositus antaisi
ohjeistusta siitä, mitä periaatteita olisi sovellettava, ja suosituksen pohjalta voitaisiin
käynnistää rahoitusalan yritysten ja asianomaisten valvojien välinen vuoropuhelu.

Periaatteiden soveltaminen on nykyään kansallisten valvojien vastuulla. Valvojien
näkökantoja sovitetaan jossain määrin yhteen EU:n kansallisten valvojien komiteoissa
(CESR, CEBS ja CEIOPS). Jos EU:n valintarakenteeseen tehdään Larosieren raportissa
suositetut muutokset, rahoituspalvelualan valvonta olisi aikanaan integroitava uusiin
rakenteisiin. Tässä yhteydessä voitaisiin antaa rooli Euroopan systeemiriskineuvostolle, kun
on kyse rahoitusalan rajatylittävien ryhmittymien systeemiriskeistä, ja lisättävä valvojien
välistä yhteistyötä mikrotason vakauden valvonnan alalla.

Lontoossa 2. huhtikuuta 2009 järjestetyn huippukokouksen jälkeen G20-maat sopivat, että ne
"tukevat palkkausta ja korvauksia koskevia vakausfoorumin (FSF) uusia tiukkoja periaatteita
ja panevat ne täytäntöön sekä kannattavat kestäviä korvausjärjestelmiä ja kaikkien yritysten
sosiaalista vastuuta". Rahoituspalvelualan palkkoja ja palkkioita koskeva suositusehdotus
vastaaja täydentää vakausfoorumin periaatteita.

Finanssikriisi on pannut pankkien ja sijoitusyritysten päätöksenteko- ja valvontajärjestelmät
kovalle koetukselle ja osoittanut niiden suuret puutteet. Kuten 4. maaliskuuta annetussa
tiedonannossa todetaan, asiasta annetaan kertomus tämän vuoden lopussa.

Nykyisiä suosituksia, joissa käsitellään johtajien palkkoja ja palkkioita, on sovellettu
suhteellisen epätyydyttävästi, mikä voi herättää vakavia epäilyjä yhtiöiden päätöksenteko- ja
valvontajärjestelmiä koskevien sääntöjen toimivuudesta. Komission yksiköt ovat
käynnistäneet asiaa koskevan selvityksen, jonka tulosten odotetaan valmistuvan vuoden 2009
loppuun mennessä.

8. SEURANTA JA ARVIOINNIT

Uusiin suosituksiin sisältyy säännös, jossa jäsenvaltioita pyydetään ilmoittamaan toteutetuista
toimenpiteistä komissiolle. Lisäksi komissio aikoo lisätä seurantamekanismeja, jotta
suosituksia sovellettaisiin tehokkaammin.

Komissio tarkastelee vuoden kuluttua kumpaakin suositusta uudelleen saatujen kokemusten ja
edellä mainitun seurannan tulosten valossa.
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KOMMISSIONENS REKOMMENDATION

om att komplettera rekommendationerna 2004/913/EG och 2005/162/EG när det gäller
ordningen för ersättningar tili ledande befattningshavare i börsnotcrade bolag

(Text av betydelse för EES)

EUROPEISKA GEMENSKAPERNAS KOMMISSION UTFÄRDAR DENNA
REKOMMENDATION

med beaktande av fördraget om upprättandet av Europeiska gemenskapen, särskilt artikel 211
andra strecksatsen, och

av följande skäl:

(1) Den Hdecember 2004 antog kommissionen rekommendation 2004/913/EG om att
främja en lämplig ordning för ersättningen tili ledande befattningshavare i
börsnoterade bolag , och den 15 februari 2005 antog kommissionen rekonunendation
2005/162/EG om uppgifter för företagsexterna styrelseledamöter eller styrelse-
ledamöter med tillsynsfunktion i börsnoterade bolag och om styrelsekommitteer2.
Huvudsyftena med rekommendationerna är att säkerställa insyn när det gäller
ersättningspraxis, att ge aktieägarna kontroll över ersättningspolicyn och de
individuella ersättningarna genom offentliggörande, genom införande av en beslutande
eller rädgivande omrösming om ersärtningsförldaringen och genom aktieägarnas
godkännande av aktiebaserade ersättningssystem, att säkerställa en effektiv och
oberoende företagsextern tillsyn samt att ersättningskommitten ska ha ätminstone en
rädgivande funktion i fraga om ersättningspraxis.

(2) Det framgär av rekommendationerna att kommissionen bör övervaka situationen,
inklusive genomförandet och tillämpningen av principerna i rekommendationerna, och
bedöma behovet av ytterligare ätgärder. Erfarenheterna fran senare är och pä senare tid
i samband med finanskrisen har visat att ersättningsstrukturerna har blivit alltmer
komplexa och alltför inriktade pä kortsiktiga resultat samt att de i vissa fall har lett tili
alltför höga ersättningar som inte berättigats av resultatet.

(3) Formen, strukturen och nivan pä de ledande befattningshavarnas ersättning beslutas i
första hand av företagen, deras aktieägare och eventuella personalrepresentanter, men
kommissionen anser ändä att det finns behov av ytterligare principer för strukturen pä
de ledande befattningshavarnas ersättning som den fastställs i företagens
ersättningspolicy, för processen för att fastställa ersättningen samt för kontroll av den
processen.

(4) Denna rekommendation päverkar inte, i tillämpliga fall, rätten för arbetsmarknadens
parter tili kollektiva förhandlingar.

1 EUT L 385,29.12.2004, s. 55.
2 EUT L 52, 25.2.2005, s. 51.
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(5) Den befmtliga ordningen för ersättningar tili ledande befattningshavare bör stärkas
genom att man inför principer som kompletterar principerna i rekommendationema
2004/913/EG och 2005/162/EG.

(6) Strukturen pä de ledande befattningshavarnas ersättning bör främja företagets
längsiktiga bärkraft och säkerställa att ersättningen bygger pä resultatet Rörliga
ersättningar bör därför vara kopplade tili förutbestämda och mätbara resultatkriterier,
inklusive icke ekonomiska kriterier. Det bör iinnas begränsningar för de rörliga
ersättningarna. Betydande rörliga ersättningar bör senareläggas en viss period, t,ex. tre
tili fem är, beroende pä resultatkraven. Vidare bör foretagen kunna äterkräva rörliga
ersättningar som utbetalats pä grundval av uppgifter som visat sig vara uppenbart
felaktiga.

(7) Det är nödvändigt att säkerställa att avgängsvederlag (sä kallade fallskärmar) inte blir
en belöning för misslyckande och att huvudsyftet med avgängsvederlaget verkligen är
att rungera som ett säkerhetsnät om avtalet sägs upp i förtid. Avgängsvederlag bör
därför pä forhand begränsas tili en viss summa eller tidsperiod, som i allmänhet inte
bör överstiga ersättningen för tvä är (beräknat pä den fasta ersättningen), och bör inte
betalas ut om uppsägningen beror pä otillräckliga resultat eller om en
befattningshavare avgär pä eget initiativ, Detta hindrar inte att avgängsvederlag betalas
ut om avtalet sägs upp i förtid beroende pä förändringar i företagets strategi eller i
samband med fiisioner och uppköp.

(8) System för att ersätta ledande befattningshavare med aktier, aktieoptioner eller andra
rättigheter att förvärva aktier eller att uppbära ersättning pä grundval av förändringar i
aktiekursen bör kopplas närmare tili resultat och längsiktigt värdeskapande i företaget.
En lämplig intjänandeperiod bör därför gälla innan det slutgiltiga aktieförvärvet kan
ske, där det kopplas tili krav pä resultat. Aktieoptioner och andra rättigheter att
förvärva aktier eller att uppbära ersättning pä grundval av förändringar i aktiekursen
bör inte kunna utövas under en lämplig period, och rätten att utöva dem bör kopplas
tili krav pä resultat. För att ytterligare förebygga intressekonflikter för ledande
befattningshavare som innehar aktier i företaget bör befattningshavarna vara skyldiga
att behälla en del av sinä aktier sä länge de innehar sitt uppdrag.

(9) För att gÖra det lättare för aktieägarna att ta ställning tili ett företags syn pä ersättning
och oka företagets redovisningsskyldighet inför aktieägarna bör
ersättningsförklaringen vara tydlig och lättläst. Det krävs ocksä att man tillhandahäller
ytterligare uppgifter om ersättningarnas struktur.

(10) För att oka redovisningsskyldigheten bör aktieägarna uppmuntras att delta i
bolagsstämmor och att utöva sin rösträtt pä ett genomtänkt sätt. Särskilt institutionella
aktieägare bör vara ledande när det gäller att oka styrelsemas redovisningsskyldighet i
ersättningsfrägor.

(11) Ersättningskommitteer enligt rekommendation 2005/162/EG fyller en viktig funktion
när det gäller att utforma ett företags ersättningspolicy, att förebygga intressekonflikter
och att övervaka Styrelsen när det gäller ersättningsfrägor. För att stärka
kommitteernas roll bör ättninstone en medlem ha expertkunskaper när det gäller
ersättningar.

(12) Konsulter som ger rad i ersättningsfrägor kan hamna i intressekonflikt, t.ex. när de
anlitas av ersättningskommitten i fräga om ersättningspraxis och
ersättningsöverenskommelser och samtidigt anlitas av företaget, de företagsinterna
styrelseledamöterna eller medlernmarna av ledningsgruppen. Ersättningskommitteerna

SV 3 SV



bör vara försiktiga när de anlitar konsulter för att försäkra sig om att samma konsulter
inte samtidigt anlitas av företagets personalavdelning, de företagsinterna
styrelseledamöterna eller medlemmarna av ledningsgruppen.

(13) Med hänsyn tili att frägan om ersättningar tili ledande befattningshavare är sä viktig
och för att förbättra tillämpningen av gemenskapens bestämmelser pä omrädet har
kommissionen för avsikt att utöka användningen av olika tillsynsmekanismer. t.ex.
ärliga resultattavlor och ömsesidig utvärdering av medlemsstaterna. Kommissionen
tänker ocksä utforska möjligheten att standardisera offentliggörandet av
ersättningspolicyn for ledande befattningshavare.

(14) När medlemsstaterna anmäler ätgärder i enlighet med denna rekommendation bör det
anges en tydlig tidsram for när företagen ska anta ersättningspolicyer som
överensstämmer med rekommendationens principer.

HÄRIGENOM REKOMMENDERAS FÖLJANDE.

AVSNITTl
TILLÄMPNINGSOMRÄDE OCH DEFEVITIONER

1. Tillämpningsomräde

1.1. Tillämpningsomrädet för avsnittll i denna rekommendation överensstämmer med
tillämpningsomrädet för rekommendation 2004/913/EG.

Tillämpningsomrädet för avsnitt III i denna rekommendation överensstämmer med
tillämpningsomrädet för rekommendation 2005/162/EG.

1.2. Medlemsstaterna bör vidta alla lämpliga ätgärder for att se tili att börsnoterade bolag
för vilka rekommendationema 2004/913/EG och 2005/162/EG är tillämpliga beaktar
denna rekommendation.

2. Definitioner utöver dem som fastställs i rekommendationema 2004/913/EG och
2005/162/EG

2.1. rörlig ersättning: ersättningar tili de ledande befattningshavarna, inklusive bonusar,
som tilldelas enligt resultatkriterier.

2.2. avgängsvederlag: betalningar som är kopplade tili uppsägning i förtid av avtal med
företagsinterna styrelseledamöter och medlemmar av ledningsgruppen, inklusive
betalningar i samband med uppsägningsperioder eller konkurrensklausuler enligt
avtalet.
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AVSNITT II
ERSÄTTNINGSPOLICY

(AVSNITT IIIREKOMMENDATION 2004/913/EG)

3. Strukturen hos policyn för ersättningar tili ledande befattningshavare

3.1. När ersättningspolicyn omfattar rörliga ersättningar bör företagen fastställa gränser
for dessa. Den fasta ersättningen bör vara tillräcklig för att företaget ska kunna halla
inne rörliga delar av ersättningen när resultatkriterierna inte är uppfyllda.

3.2. De rörliga ersättningarna bör vara kopplade tili förutbestämda och mätbara
resultatkriterier.

Resultatkriterierna bör främja företagets längsiktiga bärkraft och omfatta icke
ekonomiska kriterier som är relevanta för det längsiktiga värdeskapandet i företaget,
t.ex. att tillämpliga regler och förfaranden följs.

3.3. Om en rörlig ersättning utdelas, bör en väsentlig del av den senareläggas med en
angiven minsta period. Den del av den rörliga ersättningen som senareläggs bör stä i
proportion tili den rörliga ersättningens vikt i förhällande tili den fasta ersättningen.

3.4- Avtalen med företagsinterna styrelseledamöter och medlemmar av ledningsgruppen
bör innehälla bestämmelser som gör det möjligt för företagen att äterkräva rörliga
ersättningar som utbetalats pä grundval av uppgifter som senare visar sig vara
uppenbart felaktiga.

3.5, Avgängsvederlag bör inte Överstiga ett fastställt belopp eller ersättningen för ett
fastställt antal är; i allmänhet bör de inte Överstiga den fasta ersättningen för tvä är
eller motsvarande.

Avgängsvederlag bör inte betalas ut om avtalet sägs upp pä grund av otillräckliga
resultat.

4. Aktiebaserad ersättning

4. l. Aktier bör inte förvärvas slutgiltigt förrän minst tre är efter det att de tilldelats.

Aktieoptioner eller andra rättigheter att förvärva aktier eller att uppbära ersättning pä
grundval av förändringar i aktiekursen bör inte kunna utövas förrän minst tre är efter
det att de tilldelats.

4.2. Slutgiltigt förvärv av aktier och utövande av aktieoptioner eller andra rättigheter att
förvärva aktier eller att uppbära ersättning pä grundval av förändringar i aktiekursen
bör vara kopplade tili förutbestämda och mätbara resultatkriterier.

4.3. Efter det slutgiltiga förvärvet bör de ledande befattningshavarna behälla ett antal
aktier sä länge de innehar sitt uppdrag, beroende pä behovet att finansiera kosmader i
samband med aktieförvärvet. Det antal aktier som ska behällas bör fastställas tili t.ex.
det dubbla värdet av fasta och rörliga ersättningar för ett är.

4.4. Aktieoptioner bör inte ingä i ersättningen tili företagsexterna styrelseledamöter eller
styrelseledamöter med tillsynsfunktion.

5. Offentliggörande av policyn för ersättningar tili ledande befattningshavare
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5.1. Ersättningsförklaringen, som nämns i punkt 3.1 i rekommendation 2004/913/EG, bör
vara tydlig och lättiäsi.

5.2. Utöver de uppgifter som anges i punkt 3.3 i rekommendation 2004/913/EG bör
ersättningsförklaringen innehälla följande uppgifter:

a) En förklaring tili hur de resultatkriterier som valts ut främjar företagets
längsiktiga intressen, enligt punkt 3.2 i denna rekommendation.

b) En förklaring tili de metoder som används för att avgöra om resultatkriterierna
har uppfyllts.

c) Tillräckliga uppgifter om hur länge de rörliga ersättningarna ska senarelaggas,
enligt punkt 3.3 i denna rekommendation.

d) Tillräckliga uppgifter om policyn för avgängsvederlag, enligt punkt 3.4 i denna
rekommendation.

e) Tillräckliga uppgifter om när aktiebaserade ersättningar slutgiltigt förvärvas,
enligt punkt 4.1 i denna rekommendation.

f) Tillräckliga uppgifter om policyn för hur länge aktier mäste innehas efter
forvärvet, enligt punkt 4.3 i denna rekommendation.

g) Tillräckliga uppgifter om sammansättningen av jämförelsegrupper av foretag
vars ersättningspolicy har granskats i samband med att det berörda företagets
ersättningspolicy fastställts.

6. Aktieägamas röster

6. l. Aktieägare, särskilt institutionella aktieägare, bör uppmuntras att delta i
bolagsstämmor och att utöva sin rösträtt pä ett genomtänkt sätt när det gäller
ersättningar tili ledande befattningshavare, med hänsyn tili principerna i denna
rekommendation och i rekommendationerna 2004/913/EG och 2005/162/EG.

AVSNTTT III

ERSÄTTNINGSKOMMITTEN
(PUNKT 3 IBILAGAITILL REKOMMENDATION 2005/162/EG)

7. Bildande och sammansättning

7.1. Minst en medlem i ersättningskomniitten bör ha kunskaper och erfarenhet när det
gäller ersättningspolicyer.
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8. Roll

8.1. Ersättningskommitten bör regelbundet granska ersättningspolicyn för företagsinterna
styrelseledamöter och medlemmar av ledningsgruppen, inklusive policyn för
aktiebaserade ersättningar, och tillämpningen av den.

9, Arbetssätt

9. l. Ersättningskommitten bör uppvisa självständighet och integritet i sitt arbete.

9.2. När den anlitar en konsult för att fä nodvändiga upplysningar om marknadens
standarder för ersättningssystem bör ersättningskomniitten försäkra sig om att
konsulten i fräga inte samtidigt anlitas av personalavdehiingen, styrelseledamöterna
eller medlemmarna av ledningsgruppen i det berörda företaget,

9.3. Ersättningskomniitten bör i sitt arbete försäkra sig om att ersättningarna tili enskilda
företagsinterna styrelseledamöter och medlemmar av ledningsgruppen är
proportionerliga mot ersättningarna tili andra styrelseledamöter, medlemmar av
ledningsgruppen och anställda i företaget.

9.4. Ersättningskommitten bör redogöra för sitt arbete inför aktieägarna, och den bör
därför delta i bolagsstämman.

AVSNITT VI
SLUTBESTÄMMELSER

10. Medlemsstaterna uppmanas att vidta de ätgärder som är nodvändiga för att främja
tillämpningen av denna rekommendation senast den 31 december 2009.

I detta sammanhang uppmanas medlemsstaterna att anordna nationella samräd med
berörda parter rörande denna rekommendation och att tili kommissionen anmäla
vilka ätgärder de har vidtagit i enlighet med rekommendationen i syfte att göra det
möjligt för kommissionen att noggrant övervaka situationen och pä denna grund
bedöma om det finns behov av ytterligare ätgärder.

11. Denna rekommendation riktar sig tili medlemsstaterna.

Utfärdad i Bryssel den 30.4.2009.

Pä kommissionens vägnar
Siim KALLAS
Vice ordforande for kommissionen
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1. INTRODUCTION

This impact assessment addresses the subject of executive remuneration policy in listed
companies and remuneration policy in ihe financial services sector.

Remuneration of directors has been a constant focus of media attention1, academics2 and
policy makers. The average level of executive remuneration has increased substantially
over the last 15 years. An important part of this increase is due to the constantly growing
importance of variable pay (perfbrmance based pay) in the composition of directors'
remuneration. Whilst variable pay was originally intended to improve perfonnance,
various Studies have questioned whether there is in fact a strong Hnk between executive
pay and performance. At the same time, there has been much media and public attention
recently on egregious cases of reward for failure.

The mismatch between executive pay and performance raises serious questions about the
appropriateness of the incentive systems currently used for executive directors in listed
companies and whether these lead to excessively short-term management actions and
"pay for failure". This has been of particular concern in the financial services sector
because of the ongoing financial crisis.

Whilst remuneration policies and compensation schemes in financial services were not
solely responsible for the crisis, there is a general consensus that badly designed policy
and schemes at ali levels in the financial services industry contributed to "short-termism"
and excessive risk-taking without adequate regard to long-term global performance.

Remuneration policy/compensation schemes in the financial sector are part of the
ongoing work of the G20 Group. In their Declaration at the Washington, D.C. Summit on
the Financial Markets and the World Economy3 on 15 November 2008, G20 Leaders
committed to "Strengthening Transparency and Accountability of financial institutions",
They further called for priority work on "Reviewing compensation practices as they relate
to incentives for risk taking and Innovation ". During the London Summit (2 April 2009) the
G20 leaders agreed to "endorse and implement the Financial Stability Forum's (FSF)
tough new principles on pay and compensation and to support sustainable compensation
schemes and the corporate social responsibility ofallfirms".

The Commission's existing Recommendation on Directors' remuneration4 in listed
companies adopted in 2004 does not cover ali the relevant issues. In particular, the
Recommendation does not require executive remuneration to be aligned with the long
term interest of companies. Moreover, the scope of the existing Recommendation on
executives in listed companies does not fully cover the remuneration problems identified
in the financial sector which go beyond executives and listed financial institutions.

The question of the scope and content of the 2004 Recommendation therefore needs
reviewing as a matter of urgency5, and the potential impacts of a revised framework
assessed.
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The Commission Communication of 4 March 20096 indicated that the Commission
would strengthen its 2004 Recommendation on remuneration of directors of listed
companies and table a new Recommendatioa on remuneration in financial services to
address perverse incentives and excessive risk-taking throughout finns. The
Communication also stated that the Recommendations would be followed in Autumn
2009 by legislative proposals providing that supervisors may impose capital sanctions on
financial institutions whose remuneration policy is found to generate unacceptable risk.

2. PROCEDURALISSUES AND CONSULTATION OF INTERESTED PARTIES

In February 2009, a Steering Group was formed by DG MARKT to monitor the progress
of the impact assessment report. The Steering Group was made up of representatives of
the Directorates-General EMPL, ENTR, TAXUD, ECFIN and COMP and included a
representative of the Secretariat-General and the Legal Service. The Steering Group met
three times (19 February, 12 March and 26 March 2009). The minutes of the final
meeting are attached in Annex 4.

The Impact Assessment Board delivered its opinion on 3 March 2009 D(2009)2748.
Following the Board's opinion several changes were made to this IA, in particular the
following: The sections on problem definition and causes of the problem have been
integrated, restructured and expanded to present more clearly the different dimensions of
the problem and the evidence that underpins them. The sections on policy options
(including sub-components) and, in particular, analysis of impacts have been changed
and substantially expanded so that they are closer linked to the problem drivers identified
and so that the IA report can be read more easily without Consulting Annex 2. The more
contentious sub-components, in view of the objectives set, have been bigh-lighted.
Moreover, the discussion of the various effects on the supply of directors/employees has
been further elaborated, including the international aspects. More explanations have been
given to justify the scope of the new recommendation for financial services and its
potential role in the iuture supervisory legislation. Agenda planning or WP reference:
2009/MARKT/059 (executive remuneration) and 2009/MARKT/062 (remuneration in
financial sector).

In preparing this impact assessment report, contributions from the following stakeholders
and events have been taken into account: Member States1 contributions hi the framework
of the Economic & Financial Committee (EFC) leading to conclusion of the ECOFIN
Council and the European Council of December 2008; OECD public consultation
meeting on 18 March 2009; Committee of European Banking Supervisors' (CEBS)
consultation on its draft principles and public hearing on 20th March 2009; The outcome
of a stakeholder meeting on 23rd March 2009 organised by COM; the draft interim report
of a "comply or explain" study on application of Corporate Governance codes across the
EU commissioned by the European Commission; discussions in the Company Law
Experts Group meeting on 4 March 2009; the European Corporate Governance Forum's
meetings in November 2008 an February 2009 and subsequent statement delivered on 24
March 2009; consultation of the Advisory Group on Corporate Governance and
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Company Law; bilateral meetings held on l lth March and 13* March with stakeholders
including representatives from the banking Industry, insurance industry and pension
rands, Committee of European Securities Regulators and Committee of European
Insurance and Occupational Pensions Supervisors.

3. PROBLEM DEFINITION

3.1. Policy Context

The current legal context in the European Union will be described, firstly as regards
executive remuneration in listed companies, and secondly as regards remuneration in the
financial sector. Later sections of the document also provide separate analysis of these
two subjects which are interrelated but which have differing dimensions. The policy
response on both subjects should therefore be coherent but it needs to be calibrated to fit
the different dimensions of the problems identified.

3.1.1. Directors' remuneration in listed companies

Corporate Governance, which can be defined in many ways, is usually understood as the
system by which companies are directed and controlled7. The European Commission
adopted in 2003 an action pian for "modernising Company Law and Enhancing
Corporate Governance in the European Union". Adopted in the wake of a series of
corporate governance scandals (Enron, Tyco, Worldcom, Ahold), the European
Commission indicated that "poor corporate governance performance, by some
companies, has greatiy undermined confidence ui capital markets". The Commission
announced several initiatives of importance for directors' remuneration. Firstly, a
Directive that would require, inter alia, that listed companies publish an annual corporate
governance statement which would refer to the corporate governance code that they apply
subject to a "comply or explain" approach8. Secondly, Recommendations on the role of
non executive/supervisory directors and supervisory board committees and on directors'
remuneration.

- Recommendation on the role of non executive/supervisory directors and supervisory
board committees10.

The Recommendation addresses the role of non executive or supervisory directors in key
areas where executives may have conflicts of interest vis-ä-vis shareholders. It includes
minimum standards for qualifications, commitment and independence of non
executive/supervisory directors. The Recommendation foresees that nomination,
remuneration and audit committees should be set up although the board itself must
remain fully responsible for its decisions. In particular, remuneration committees should
be composed exclusively of non executive directors with a majority being Independent.

- Recommendation on directors' remuneration11.

The recommendation contains three main elements: 1) it invites Member States and listed
companies to ensure disclosure of directors' remuneration policy and total remuneration
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and benefits granted to individual directors; 2) remuneration policy should be subject to a
vote (advisory or binding) by shareholders; 3) share based incentive schemes should be
subject to prior shareholders' approval.

The Commission chose Recommendations as a policy response because it was essential
to act quickly. Moreover, Recommendations provided the necessary flexibility in view of
the diversity of corporate governance rules and systems in place in the Member States:
they remain free to choose how they wish to give effect to the Recommendations. This
could for example be done through regulatory measures or "comply or explain' codes.

Though the 2004 Recommendation refers to the linkage between executive directors1 pay
and performance (to be included in the remuneration policy statement) and indicates that
share-based schemes should be subject to the prior approval of shareholders, it does not
touch on the amount and structure of directors' remuneration. For a multitude of legal,
financial and fiscal reasons, it was considered that the amount and structure of directors'
remuneration should be left primarily to individual companies to decide.

3.1.2. Remuneration in the financial services Industry

The corporate governance framework described above also applies to directors of
companies in the financial sector, provided that their companies are listed

There is currently no single EU instrument specifically targeting remuneration schemes
of executives and employees of financial services companies, in particular no mention is
made of remuneration policy as part of risk management. Howevers the policy context
slightly varies in different areas of the financial sector as, for instance, provisions on
conflicts of interest or on relations with clients (often known as "conduct of businesses
rules") may have an impact on remuneration. For a detailed analysis, see Annex l.

Remuneration issues in the framework of national plans to rescue banks have also been
addressed at Community level. The Commission's Communication on the application of
State Aid rules to measures taken in relation to financial institutions in the context of the
current global financial crisis12 recalls that public intervention has to be decided at
national level but within a coordinated framework and on the basis of a number of EU
common princjples. One of these principles is that the management should not retain
undue benefits and that governments are able to intervene to address this if necessary.

The Commission's recent Communication on the recapitalisation of financial institutions
in the current financial crisis13 states that in the case of recapitalisation of banks which
are not fiindamentally sound, limitations of executive remunerations or the distribution of
bonuses should be included as a behavioural safeguard.14

3.2. Problem definition

The current mismatch betvveen executive pay and performance raises rundamental
questions about the appropriateness of incentive systems used for executive directors in
listed companies and whether these lead to excessively short-tenn management actions
and pay for failure.
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Remuneration schemes in the financial services industry favoured excessive risk-taking
in financial institutions at the expense of their long-term performance15.

3.2.1. Directors'remuneration in listedcompanies

Coiporate Governance essentially focuses on the problems that result from the separation
of ownership and control, and addresses in particular the principal-agent relationship
between shareholders and executive directors (agency theory16). The main underlying
assumption is that, especially in the case of a dispersed ownership company, there may be
misalignment/conflict of interests between the management (agents) and the shareholders
(principals). Where this potential conflict of interests goes together with an asymmetry of
information (i.e. the management has privileged access to core information), this can lead
to mismanagement of the company. This leads to costs described as agency costs. In
order to minimise these and thus maximise value creation/economic welfare, there is a
need (i) to remedy this asymmetry of information which is detrimental to shareholders,
through appropriate monitoring mechanisms of executive directors and disclosure of
information; and (ii) to align executive directors1 and shareholders' interests through
appropriate incentives (such as performance-based pay of executive directors).

Whether, and the extent to which, an executive director will fully pursue shareholders'
interests depends on finding an appropriate way to motivate me executive director.
Agency theory suggests that the performance-based pay contract, which links pay to the
companyt wealth via performance indicators, is the most appropriate way.

Mismatch betvveen executive pay and performance

The average level of executive remuneration has increased substantially in recent years
not just in absolute terms but also in relation to average workers' pay17. While this
increasing level of executives1 pay is perceived by some stakeholders to be a problem it
is not necessarily evidence of economic inefficiency, i.e. that the performance based
contract has failed.

However, the current financial and economic crisis has highlighted not only the high
level of executive pay, but also a mismatch between executive pay and performance.
Payment of very high salaries, bonuses and severance payments to executives when at the
same time companies are underperfonning, workers are being laid off and banks are
being bailed-out by taxpayers1 money has created public outcry in several Member
States19. Whilst the level of executive pay remains a very debated question, a mismatch
bervveen executive pay and performance raises fundamental questions about the
appropriateness of the incentive systems used for executive directors in listed companies
and whether these lead to excessively short-term management actions and to "pay for
failure". Poor incentives/structure of executive pay can lead to unjustified transfers of
value from shareholders to executives and prevent companies from using resources in a
more productive manner. Wrong incentives may also lead to short tenu management
actions. Such problems can affect the long terni performance and sustainability of the
companies and therefore also affect investor confidence, employment, competitiveness
and long term economic growth. Reduced investor confidence will in and of itself affect
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negatively the availability and cost of capital and reduce the efficiency of the capital
market. Going beyond the individual examples of "pay for failure" mentioned in the
press, there is also in the literature in general little evidence of any strong linkage
between the increase in pay of executives and company performance. The 2008 ILO
report on the world of work compares multiple Studies on the subject Several papers
providing a meta-analysis of existing research (Tosi et ai., 2000; Dalton et ai, 2003)
suggest tiiat no widespread, strong link between compensation and performance has been
established so far20. The ILO report concludes that "Overall, a stable and significant
relation between pay and performance has yet to be established; where such exists, it
may be expected to be country-specific, depending largely on a country's economic,
institutional and cultural peculiarities". Other sources than the ILO report also support
that there is only a weak link between executive pay and company performance21.

The main issue to be addressed in this impact assessment as regards executive
remuneration is not how much directors are paid (level of pay) but rather structural
problems ui incentive schemes which can lead to a mismatch between executive pay and
company performance, in particular at the expense of long-term performance.

Sections below (3.2.2 to 3.2.3) analyse the different causes for tiiis mismatch. The causes
are interlinked and mutually re-enforcing. Performance criteria and structural problems in
the incentive contract are essential aspects of the problem. However, the lack of
accountability of directors towards shareholders has also played an important role in
maintaining the situation. Furthermore the short term horizons of institutional
shareholders have also contributed to an excessive emphasis on short term proflt driven
behaviors by focusing too much on increasing share value. This in turn raises more
fundamental questions on the role of shareholders in ensuring effective corporate
governance.

3.2.2. Inappropriate structure of directors'remuneration

3.2.2.1. The choice of performance incentives

AJthough there is a wide range of pay practices, the structure of directors' remuneration
can be, broadly, divided into the following categories:

- Fixed pay alsb called base pay or salary which is intended to cover the core role and
responsibilities of the day-to-day running of the company by the executive director.

- Variable pay, which comprises the following eleraents:

• Annual bonuses (short term incentives): this kind of variable pay is intended
as a reward for meeting annual performance objectives (they are usually paid
in cash but sometimes have a part paid ui equity).

• Long-Term hicentives (LTI): this kind of variable pay is intended to reward
meeting performance related to two- to five-year period objectives. These
awards are sometimes described as performance shares, performance units or
long-term cash incentives. Restricted stock awards are also granted as an
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incentive to ensure that the executive directors' interests are aligned with
those of the shareholders.

• Other stock awards: Stock options are most commonly used as an incentive
for the executive directors to increase through their action share price and
shareholders' returns. Stock options are sometimes included in what is
considered LTI - and are other times treated separately.

In most cases, however, the total remuneration of top executive directors goes beyond
cash and equity payment22.

Economic theory for performance based pay of executives relies on the assumptions that:
(i) incentive schemes are a useful tool to achieve appropriate balance between risk-
sharing and incentives for executives; and (ii) share value systematically reflects the real
economic situation of companies (and thus is a good indicator of the performance).

The choice of performance incentives for executives' remuneration and the mix and time
horizon of the chosen incentives is a difficult exercise which needs to be calibrated to the
specifics of each company (business strategy, sector of activities, risk appetite etc.) if the
interests of the executives are to be effectively aligned with those of the shareholders.

Concerns have been raised on the consequences of performance based pay for executives:

- As for the mix berween fixed and variable pay, a too high variable pay component could
under certain circumstances have negative effects. E.g. if the fixed component is low
some companies can find it difficult to cut or eliminate a bonus in a poor financial year.23

It is also argued that variable pay, especially stock options, is often difficult to value both
for remuneration committees and shareholders.24 This implies that the risk of paying too
much compared to performance could increase the more the variable part makes out of
the total remuneration package.

- Furthermore, if a too large part of this variable pay is equity based, it can lead to too
much reliance on market orientated results. This in turn, can lead to management actions
seeking to artificially increase the share price value of a company, including through
fraudulent behaviour^5.

- The performance criteria adopted in relation to variable pay and the time horizon (often
quarterly eamings) 26 and conditions for payout are often insufficiently aligned with the
long term interests of the company, m a recent survey27 of more than 400 financial
executives, 80 percent of the respondents indicated that they would reduce discretionary
spending on such areas as research and development, advertising, maintenance, and
hiring in order to meet short-term earnings targets and more than 50 percent said they
would delay new projects, even if it meant sacrifices in value creation. This provides
evidence that there seems to be excessive focus of some corporate leaders, investors and
analysts on short-term, quarterly financial eamings and a lack of attention to the strategy,
fundamentals, and conventional non-fmancial approaches to long-term value creation.
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Given the individual character of what constitutes an efflcient remuneration policy, and
the lack of Consolidated data on individual companies1 remuneration structure compared
to their company performance, it is difficult to measure the precise extent of the problems
relating to choice of performance incentives, remuneration mix and time horizon.
Hovrever, it is possible to present some general findings on current remuneration
structure practices, which could give some evidence of where the problems especially are
to be found:

- A sharp rise in the use of variable pay, especially equity based remuneration, account by
far for most of the increase in executive remuneration .

- As for the current practice on the mix of salary, bonus and LTI, a comparative study29

from 2008 of executive pay structure in the 50 biggest companies in Europe and the 50
biggest companies in the US finds that a typical CEO package in Europe is made up of
26% salary, 35% annual bonus and 39% long term incentives (LTI) compared with 15%
salary, 28% bonus and 57% LTI in the US. However, practices in Europe vary
significantly from country to country.30

- Ali chief executives of European companies covered were paid an annual bonus. The
median bonus paid to European chief executives was 130% of base salary. The most
common maximum bonus opportunity was 200% of base salary. Most bonus plans (67%)
for chief executives of European companies are driven by a profit-related measure but
many use a number of orner performance measures as well.31

-17 out of the 50 European companies operate deferred bonuses for their chief executives
(notably in the UK). Under such plans part or ali of the chief executive's bonus
payments are deferred for a period after which they are usually paid over in the form of
share or (less commonly) cash, conditional on continued employment. The deferred
bonus value is usually indexed to company share price during the deferral period.
However, deferred pay is used only by around 1/3 of the companies, and seems in general
to be conditional only on continued employment, and not so much as a possible clawback
instrument in case of poor long term performance.33

- The most preyalent long-term incentive plans for European companies are performance
share plans, closely followed by share option plans.34 Earnings per Share (EPS) remains
the most prevalent performance measure used for share option plans but other measures,
e.g. premium priced options in Germany, are common. Total Shareholder Return (TSR)
remains by far the most prevalent measure for performance share plans. The median
aggregate fair value of European chief executives* long-term incentive awards is 120% of
base salary, ranging from a median of 55% in Germany to 270% in France.

The European data thus suggests that the variable part is hi general quite high (74% in the
50 biggest companies) and has been rising up to now, especially the equity based variable
remuneration. Concerns linked to excessive use of variable pay may therefore be
relevant, in particular, those related to a substantial directors1 dependency on annual
bonuses and on stock market orientated results. Unfortunately the latter do not
systematically reflect the real economic situation of companies35. The data on deferment
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of bonuses also suggests that the time horizon and conditions for pay out are in many
cases not Iroked to long term performance. Therefore, setting out principles targeting
certain aspects of the remuneration mix and the time horizon and conditions for payout
could potentially address the problem of a lacking linkage between executive pay and
(long term) performance.

3.2.2.2. The (mis)use of severance pay

Golden parachutes payments originated in the US. The US Supreme Court case law
defined golden parachutes or severance pay as an «Agreement between a Corporation
and its top qfficers which guarantee those officers continued employment, payment of a
lump sum, or other benefits in the event of a change ofcorporate ownership. »

Origjnally, these arrangements were introduced as a further incentive to align the
interests of management with those of shareholders. The purpose was to ensure that, in
case of a takeover bid, in particular a hostile one, management in place would not try to
resist because of fear of loosing their position to the detriment of shareholders' interests.

However the use of golden parachutes has progressively expanded. Mergers or mere
change of the composition of the ownership are nowadays sufficient to trigger a golden
parachute payment. In some cases, no conditions are attached apart from a termination of
the contract of the top executive.

Proponents argue that golden parachutes are necessary to retain and hire good top
executives, especially in sectors that are subject to merger and acquisitions. Furthermore
they consider that it is fair to grant an indemnity to a departing CEO given the risks
attached to his position. On the other hand, opponents argue that CEO's and top
executives are already compensated for their position/responsibility and there should not
be any severance pay in case of termination of their contract.37

hi the 1980s/1990s in the wake of important mergers, golden parachutes made frontline
news because of the amount of compensation that was offered to departing CEO's. In
Europe, it is difficult to have a complete vision on golden parachutes and to compare the
situation in different Member States. Firstly, the compensation package is designed
differently and can include cash, shares and even pension benefits depending on the
country. Secondly, these agreements are subject to different legal38 and tax39 regunes in
different Member States and are not subject to the same degree of scrutiny as to their
validity by national courts. Lastly, the disclosure of their content or degree of
involvement of shareholders in their conception varies among Member States. Some
Member States40 do not have any rule or voluntary commitment in place. In other
Member States41 companies must report compensation linked to early termination of the
contract in the annual report. In the Netherlands, regulation is quite comprehensive and
severance pay assurances have to be reported in advance and in detail. hi France,
payment of golden parachutes depends on compliance with performance criteria
published beforehand.
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According to a study conducted by the private Consulting firm Hay Groupe in 2007,
"golden parachutes" of French CEOs when they leave their position are the highest in
Europe even if their income levels are in the European average. According to the study,
French CEOs would "double their basic salary and yearly bonus" the day they leave,
whereas only 50% of American CEOs get this kind of package.

Although not limited to the financial sector the financial crisis has renewed the attention
on golden parachutes in the case of failed financial institutions and generous high
severance pay for their CEO's that were negotiated beforehand (even though government
money was being poured in). Here again the lack of linkage between the performance of
the departing CEO's and the level of the severance pay caused public outcry and were
considered a reward for failure.42 In short, even though situation seems mixed due to
different legal regimes and contents of severance pay, it is clear that use of severance pay
has moved from its original intention (merger and acquisition situation) and that there
seems to be rarely use of stringent performance related conditions foreseen by national
rules (except France). Addressing severance pay would thus be another (complementary)
way of targeting the link between executive pay and performance.

3.2.3, Insufficient oversight ofremunerationprocess

3.2.3.1. Lack of accountability of Directors towards shareholders43

In 2007, the Commission services examined to what extent the 2004 Recommendation on
directors' remuneration had been followed in Member States' laws and/or corporate
governance codes (following the "comply or explain" approach). The report44 revealed
some positive developments but also some weaknesses. The recommendations on
disclosure on individual directors pay and on approval by shareholders of share-based
remuneration had been largely followed45. However, the implementation of the
recommendation on the disclosure of the remuneration policy, in particular how
remuneration is linked to performance continued to be low across Member States.
Furthermore, the large majority of Member States do not recommend an advisory vote by
shareholders on the remuneration policy and only a few46 require a separate binding vote
on directors' remuneration.

Consolidated and comparable data are scarce as to how companies comply in practice
with the forementioned Recommendations. Many important companies continue not to
disclose performance criteria and bonus targets47. A study analysing the quality of
disclosure by companies shows that information on the fixed and variable component of
the remuneration policy and in particular, the linkage berween performance and
remuneration continue to be one of the least published pieces of information by
companies48.
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Overvlew of Dtsclosure on Executive Contracts

•Companfes dbcloring Information on the length of the contracts oi executfves

•Companles dbcloslng Information on the notlce perkxfe of execuUves

•Companles dtscloslng Information on the severance agr««ments of executivH

Dlsclosure of the relatlve Importance of flxed versus varlable remuneratlon

Source: Riskmetrics group

As shown in the charts, disclosure of performance measures or targets differs
substantially between countries but remains relatively unsatisfactory in average. Without
such disclosure it is difficult for shareholders to exercise their rights or apply pressure on
executive remuneration. Addressing better disclosure would therefore be a prerequisite
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for holding directors (and those responsible for setting the pay) more accountable for
directors' remuneration.

Source: RiskMetrics Group

Disclosure of Perfonrance Overvfe* reiated to Varlable Remuneration

lSloek Option Plans IShare Incentive Schemes BAnnual Bonus

Furthermore, it seems that shareholders take a rather passive stance on remuneration
issues even when they do have a say. Thus, to the extent shareholders are consulted,
remuneration issues do not appear to be particularly contentious issues during companies'
general meetings. The overall level of dissent by shareholders on remuneration proposals
among companies sampled in Europe by Riskmetrics' study amounted to 4.8% in first
semester 200849. This low level of dissent can be partially explained by
separate/alternative meetings on the remuneration issues between management and their
institutional investors/shareholders ahead of the general meetings in order to find prior
agreement. It is interesting to note though that of ali the issues presented to investors at
the shareholder meetings sampled in RiskMetrics study, the most contentious by far are
votes reiated to share incentive plans (as they directly impact on shares' value). Apart
from anecdotical evidence50, this would tend to confirm that shareholders are more
concerned about share value than remuneration of directors.

This situation is reinforced by the fact that even institutional shareholders do not always
have in mind real long term objectives and may also look for short-term share value
increases. Studies show that average holding periods by institutional investors are
between one and two years51. In the US, the average share is held for less than a year52.
Academic Studies tend to prove that equity markets dominated by institutional investors
may have shorter time horizon53.
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Encouraging shareholders to be more active and use their monitoring rights could
therefore also help reducing problems of linkage between executive pay and
performance.

Sharehoöer vote on Board Remuneratlon

Belgium Germany Greece

• 2008

Denmark Bulgaria

2007 • 2006

Estonia

Source: RiskMetrics Group

3.2.3.2. Inadequate role of remuneration committee

In 2007, the Commission services also reported on the application by Member States of
the 2005 Recommendation on the role of non executive/supervisory directors and
supervisory board committees. It concluded that one of the most important objectives of
the Recommendation was to promote a balanced presence and role of Independent non-
executive or supervisory directors in the major fields of potential conflicts of interest
between management and shareholders. Unforrunately, a significant number of Member
States have not recommended the presence of independent directors in ali board
committees. Furthermore, the law or the corporate govemance code in some Member
States do not recommend a strong presence of independent members in remuneration and
audit committees. hi these Member States, executive directors may still be able to have a
major influence on their own remuneration and control over the company's accounts may
be inadequate. As a result, the costs for the company and risk of abuse may remain high.

As stated above, the role of remuneration committees is crucial as they propose
remuneration policy (fixed and variable) to the board and individual director's
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remuneration. However academics have questioned the effectiveness of remuneration
committees54. For some, remuneration committee members have been too much under
the control of the management and top executives to properiy exercise their role. Without
going quite as far as this, others note that remuneration committees are still seeking
legitimacy, have not yet adapted to their relatively new role and tend to reproduce main
stream tools in designing remuneration policy and packages. As a consequence not
enough time is spent in organising and strengthening their role but more on justifying
their position and seeking approval from their main institutional shareholders55.

Therefore, targeting the role and resources within the remuneration committee could
further strengthen the check on linkage between executive pay and performance.

3.2.3.3. The role of remuneration consultants

It is argued that the level of directors' remuneration is higher whenever remuneration
consultants are involved56. Questions have been raised as to the standards and
methodology used by remuneration consultants when they analyse executives' markets
and external benchmarks for fixing levels of remuneration 7. Some consider that they are
to blame for designing extremely complicated remuneration packages mostly based on
short term profit (market price value). A second issue is the potential conflict of interests
that may arise when a consultancy firm advises both the management and the
remuneration committee on the remuneration policy of the company. Measures
addressing this conflict of interest could be considered to reduce the problem. Further
transparency over their activity may also be needed58. Some institutional shareholders
have already called for a code of ethics for remuneration consultants59.

3.2.4. Remuneration in thefmancial services Industry

It is not the purpose of this analysis nor is there space in this document to analyse ali the
causes of the financial crisis. The analysis here only relates to those causes of the current
financial crisis that are most directly relevant to the remuneration issue in the financial
services sector, namely issues related to the mismanagement of risks.

The OECD recently provided a thorough analysis (both at macro and miero economic
level) of the causes of the financial crisis, in particular the mismanagement of risks. From
the macroeconomic perspective, the report explains that as a result of the monetary
policy in force in major economies, "interest rates fell as did risk premia". As a
consequence of low interest rates "investors were encouraged to search for yield to the
relative neglect of risk which, it was mdely believed, had been spread throughout the
financial system via newjinancial Instruments".

Many economic agents seemed to believe that liquidity was available without limit. At
the same time, management standards and intemal controls failed to appraise the risk of
the new complex financial instruments that were invented. As stressed by the de
Larosiere report: "In this environment of plentiful liquidity and hw returns, investors
actively sought higher yields and went searching for opportunities. Risk became mis-
priced. Those originating Investment products responded to this by developing more and
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more innovative and complex Instruments designed to offer improved yields, often
combined with increased leverage"61.

This analysis is shared at global level. In the Working Group documents of the G20, it is
fiuther stated that "at the same time, regulated banks andfmancial institutions supported
the acceleration offinancial Innovation and thepush towards more unregulated pools of
capital by establishing off-balance sheet and structured Investment vehicles. These
unregulated Investment vehicles, created in response to features of the regulatory and
accounting frame\vork, often financed their operations without minimum capital buffers
or adequate liquidity plans, were exposed to maturity mismatches, and held asset
compositions \vhose risks were often misunderstood".

In April 2008, a Counterparty Risk Management Policy Group III (CRMPG ffl or the
Policy Group)63 was formed in the US to analyse the (then) credit market crisis of 2007
and 2008. In its report of summer 2008, the Group was among the first64 to conclude that
compensation schemes in the financial services were one of five primary driving forces
of the financial crisis and to stress the need for better linkage between compensation
schemes and long term firm wide profitahility (in line with Institute of International
Finance recomniendations) .

Badly designed compensation schemes in the financial services industry (with strong
emphasis on short-term profits) contributed to excessive "short-termism" and risk taking
from financial institutions without adequate regard to their long-term global performance.
It is important to note that this issue not only involves directors' and managers' pay, but
extends to remuneration schemes also at other levels in the financial sector, notably for
those persons whose work involves risk-taking (e.g. traders) and whose remuneration for
a variable part is a firaction of performance.

The EU working group on pro-cyclicality set up by the ECOFIN Council concluded that
"remuneration policies can enhance pro-cyclicality by promoting short-termism.
Following the FSF Report recommendation and recent initiatives by some EU countries,
supervisors could address this concern through Pillar 2 guidance. A coordinated
approach at EV level would seem appropriate."

Remuneration policies/compensation schemes in financial services can not be held as
solely responsible for the financial crisis.. Other causes such as the role of credit rating
agencies, the regulatory and supervisors' failures substantially contributed to the crisis .
However compensation schemes based on short-term returns, without adequate
consideration for the corresponding risks, substantially contributed to the financial
institutions engagement in riskier businesses67. Risk management within financial
institutions and oversight by regulators did not keep pace with financial innovations,
mispricing of risks and the linkage between risks and remuneration schemes.

Sections below analyse why remuneration policies in banking and investment firms
contributed to excessive risk taking. Perverse incentives played a significant role in this
regard. Serious shortcomings in interaal control (lack of appropriate corporate
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goveroance checks) and in oversight of siipervisors failed to effectively prevent the
mismanagement of risks.

3.2.5 Perverse incentives

While annual cash bonuses are a key variable element of remuneration common in many
companies across business sectors, it is nowhere as deeply embedded as in the financial
services industry.

Investment banks have long set aside an important portion of their income for employees'
compensation/remuneration: for large investraents banks that portion can exceed 50
percent of net revenue68 with a total compensation pool in some cases above $10
billion69. Much of that pool is normally set aside to be paid as bonuses70. Bonuses
typically make up a more than a substantial portion of an employee's pay in investment
banks, sometimes more than 75 percent of the total (as fixed salary is relatively low).
Often the pay of traders far exceeds that of executives. Companies1 managements count
on the promise of year-end bonus money to motivate employees and make sure they
remain ui the company. As to the employees71, they see bonuses as a normal part of their
compensation, regardless of firm profltability.

The structure of the bonuses in particular in banks and investment firms appears to have
had adverse consequences in terms of excessive risk-taking and to be detrimental to long
term performance because of their short term nature (annual basis). In other words, while
bankers and traders take a piece of any profits they generate, there is no such thing as a
negative bonus so they never share in the losses. As a consequence, losses are born by
shareholders and possibly taxpayers but only to a small extent by employees themselves.
Furthermore when these pay incentives are not or not correctly adjusted for risk and are
systematically used, they may contribute to instability in the global financial system.

Several emblematic cases have highlighted the deficiencies in terms of risk management
and disproportionate potential rewards in the financial sector industry. Although it is too
early to dravv conclusions on the basis of the Kerviel case72, which is under judicial
investigation, it is interesting to note that Mr Kerviel claimed that, at the peak of his
success, he recorded $500m profit without the bank noticing. In the same vein, he was
able, during the weeks preceding his sacking, to take positions with a value of €50bn. He
later justified this by explaining that "he wanted to seem like an exceptional trader and
anticipator of the market and vvanted to get a higher bonus". He further claimed that for
2007, he was counting on getting a bonus of €300,000. As indicated by the FSF, "the lack
ofattention to risk also contributed to the large, in some cases, extreme absolute level of
compensation in the financial services industry".

Furthermore, the remuneration structure reinforces the pro-cyclicality of risk taking as
shown by the example above to the extent that variable pay and thus performance pay can
lead to herd behaviour.73

Measures targeting the remuneration structure could therefore potentially reduce the
problem of excessive risk-taking.
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3.2.6 Lack of an appropriate corporate govemance system

The importance of the current financial crisis raises serious questions about the adequacy
of the existing corporate governance practices in banks and investment companies,
including on the setting of compensation policies throughout these financial institutions,

hi their analysis of the crisis, public authorities, academics, journalists, central bankers
and supervisors generally agree that the structure of compensation schemes applied ui the
banking industry was skewed towards short-term performance -be it for successful
traders or for directors- and excessive risk-taking. The key question seems to be how this
was possible when corporate governance principles of reference, e.g. the 8 Corporate
Govemance Principles of the Basel Committee, stress the need for the board to approve
for compensation policies and practices to be consistent with the bank's corporate culture,
long term objectives and strategy (and control environment).

Several existing reports highlight that there has been in many cases a severe mismatch
between remuneration policy, risk management and internal control Systems. Despite the
importance given to risk management by regulators and corporate governance principles,
the financial crisis has revealed shortcomings in practices both in internal management
and in the role of the board in overseeing risk management systems, including
remuneration policies. According to the Senior Supervisors Group report75, senior
management at firms which suffered the biggest losses tended to champion the expansion
of risk without commensurate focus on controls across the organisation or at the
business-line level. At these firms, senior managemenfs drive to generate earnings was
not accompanied by clear guidance on the tolerance for expanding exposures to risk. It is
also argued that risk management departments in some firms lacked independence,
influence or sufficient authority and power as compared to sales and trading business76,
hi some banks, the lower prestige and status of risk management staff vis-ä-vis traders

Tl

played an important role in excessive risk-taking. Societe Generale , for instance, noted
that "the general environment did not encourage the development of strong sitpport
function able to assume the full breadth of its responsibilities in terms of transaction
security and operational risk management. An imbalance emerged between front office,
focused on expanding their activities and the control functions which were unable to
develop the critical scrutiny necessary for their role". The same situation was noted in
Credit Suisse78, HBOS79 and Bear Stearns80. On the role of the board, the IEF 2008 report
concludes that the financial crisis "raised questions about the ability of certain boards
properly to oversee senior management and to understand and monitor business itself.
Reports have also documented that risk management information was not always
available to the board or in a form corresponding to their monitoring of risk !.
Furthermore, it is often asserted that bank's boards lack sufficient expertise. One study82

estimates that at eight US major financial institutions, two thirds of directors had no
banking or financial experience. Moreover, many of the directors without a financial
background happened to sit on highly technical board committees such as those covering
audit and risk.
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Thus targeting the governance of remuneration policy could potentially reduce the
problem of excessive risk-talring.

3.2.7 Insufficient oversight by supervisors

Under the current European supervisory framevvork83, supervisory and regulatory
authorities do not have any role in the oversight of remuneration policies of financial
institutions. The supervisory and regulatory authorities, during the authorisation process
and the ongoing prudential supervision, oversee the organisational structure of financial
institutions as well as their internal control and risk management, and assess the risk
profile of the financial institutions taking into account inter alla operational and business
risks, which could in principle cover risk related to ill-designed remuneration policies.
However( until recently, financial supervisory and regulatory authorities have not focused
on the implications for risk of remuneration policie?4. Instead, supervisory strategy has
focused on risk management and control systems of financial institutions. Risk
management and control systems, however, have limitations and, as the current crisis has
shown, they can fail to control risks properly. When the risk was in a traditional loan
book, most financial institutions were able to control front-line incentives towards
excessive risk by having strong and separate credit undenvriting and monitoring
departments. In recent years, when risk has become more multidimensional and complex
and the array of means of taking risk has grown large, simple one-dimensional balance
between front-Une and risk management personnel is no longer sufficient. Greater
balance within the compensation system itself is needed to reduce the burden on risk
management systems and increase their effectiveness. Measures targeting the role of the
supervisor could potentially contribute to this.

3.3. Expected development if no EU action is taken (baseline scenario)

The following section sets out the scenario if the EU were not to act to deal with the
identified problems. The development of a baseline scenario is necessary to be able to
compare the impacts of other options.

Directors' remuneration:

In January, the European Commission launched a study on corporate governance
monitoring and enforcement in the Member States. The objective of the study is to
evaluate the effectiveness of the corporate governance rules, including on directors1

remuneration in the EU. The study further includes a survey on how the comply or
explain principle is perceived in practice by relevant stakeholders85. The ongoing study
(delivery expected by end 2009) will thus provide useful information on how EU
corporate governance rules are enforced in Member States and on their effectiveness. It
will contribute to identify gaps or shortcomings in Member States and help the
Commission to design a monitoring and evaluation system in this field (see last section
on monitoring). However the study will be based on the existing relevant EU
Recommendations and thus will not help to address the forementioned identified
problems.
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Meanwhile, at national level, several initiatives have been taken (or are ongoing) to
address the issue of a better linkage between directors' remuneration and performance and
the potential misuse of severance pay86. In France, following pressure from President
Sarkozy, in October the MEDEF/AFEP recommended that golden parachutes, or
severance bonuses, should be limited to two years* pay and should not be awarded at ali
to executives who resign or who are deemed to have failed and further calls for limits on
additional pension contributions and the award of free shares to executives.87 In
Germany, a draft Iaw (adopted by German cabinet on 6* March) is to be sent shortly to
Bundestag to increase transparency on executives' remuneration, to introduce the notion
of long-term orientation/performance for the managements' behaviour and to extend,
inter alia, the vesting period of stock options to four years (instead of two). In the
Netherlands, specific tax measures have been adopted targeting excessive directors'
remuneration88. Italy has also strengthened its taxation regime for stock options. Various
corporate governance codes have just been changed (such as in Belgium89) or are
currently under revision (such as in Austria) to better address linkage between pay and
performance, severance pay (golden parachutes) and the need for long term performance.

However, several other Member States have not undertaken any changes. Furthermore
the diversity of national corporate govemance rules and the different means available to
influence on directors1 remuneration (through corporate governance rules, labour law,
company law or taxation) shows that, there are currently no grounds to expect a
convergent approach in the Member States. Even if taxation and labour law remain
mostly national matters, substantial differences in corporate governance rules on the issue
of directors' remuneration could contribute to distortion (between directors and between
companies) within the internal market because of regulatory arbitrage. *°

Remuneration infinancial services:

Given the gravity of the financial crisis, the issue is being addressed in different fora and
at different levels. At the G20 level, the \vorking group conclusions submitted to the G20
leaders stressed the need to adopt recommendations on remuneration policy in the
financial sector: they recalled the responsibility of boards on compensation issues, the
need for compensation schemes to be "consistent with the long-term goals and with
prudent risk-taking of financial institutions", to promote incentives for prudent risk taking
and ask financial institutions and supervisors to follow the Financial Stability Forum
(FSF) sound practices principles on compensation schemes in the financial services
industry91. The latter has just adopted such sound principles for compensation schemes in
the financial sector.

The steering group of the OECD on corporate govemance is currently focusing on those
aspects of the OECD Principles of Corporate Governance most closely related to the
current crisis, primarily board practices, effective implementation of risk management,
governance of the remuneration process and the exercise of shareholder rights. It reported
to the FSF at the end of March 2009 and will continue to work on the review of its
corporate governance principles in the course of 200992.
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The Basel Committee on Banking Supervision published in February 2006 the 8
Corporate Governance Principles which stress the need for the board to approve for
compensation policies and practices that are consistent with the bank's corporate culture,
long term objectives and strategy. The current situation has shown, however, that the
banking sector seems to have had problems in implementing these principles in practice.

The financial industry itself (the Institute of International Finance-IIF) has issued revised
principles on remuneration in July 2008 .

At EU level, sector directives and regulations contain some general requirements which
do not relate directly to remuneration policies but concern intemal organization and risk
management for certain categories of financial institutions. In particular, supervisors may
include risk generated by remuneration policies in their general assessment of the
soundness of financial institutions. The Committee of European Banking Supervisors
(CEBS) is currently developing guidelines94 on remuneration schemes which will be
integrated into the guidelines on Internal Governance (as part of the Guidelines on the
Application of the Supervisory Review Process under so called Pillar 2 - CP03 revised,
25 January 2006). These guidelines build on national measures95. Work currently carried
out in Member States as international policies on remuneration (such as the FSF) are also
taken into account. However, this approach is relevant only for certain categories of
financial institutions which are subject to prudential supervision and where supervisors
are empowered to review remuneration policies as part of the overall risk profile of the
financial institution. Furthermore, there is for the time being no common approach on the
measures which the supervisors could take on financial institutions with unsound
remuneration policies.

At Member States level, there are two strands of measures:

- In the context of national rescue packages for the financial sector, several Member
States96 have included in their schemes provisions on the remuneration of executives in
the affected institutions. They aim at limiting the compensation and/or adjusting the
incentive structure to limit excessive risk-taking and to gear decision-making towards
longer-term profitability. Some Member States have introduced caps on executives1

remuneration in bailed out banks97. However these measures are "exceptional" measures
adopted for a specific duration. They can not substitute appropriate new guidance for the
future. In particular, these were measures taken within the framework of goverament
intervention and funding.

- By national supervisors98 as part of their Supervisory Review Process under so called
Pillar 2 of Basel II Agreement". These national guidelines or recommendations are
sometimes made a mandatory prerequisite for banks seeking new govemment funding100.

The abovementioned situation shows that there is a plethora of initiatives on the same
issue but that they differ in scope and substance, IIF and FSF principles both tend to
focus on risk taking but FSF tend to lay the emphasis on enforcement and rigorous
application by supervisors. IIF recommends compensations based on long term
performance and shareholders' interests. IIF guidelines remain, however, self-regulation
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and msy not exert sufficient pressures on the financial services industry to change its
practices. Major financial institutions compete for talent in a global labour market and
voluntary action seems unlikely to be durable as the first financial institution to move
would be disadvantaged in comparison with the others. Changing remuneration practices
will be challenging, time-consuming and involve material costs. It will be necessary to
change attitudes and ingrained behavioural responses. In the absence of sustained
external pressure, financial institutions may fail to carry out good intentions. Widespread
change in practice is likely to need the help of supervisory and regulatory authorities.

Initiatives by Member States supervisors or CEBS, however, do not necessarily have the
same scope of application and may be more or less prescriptive101. Furthermore, national
supervisors may interpret common supervisory rules differently to the detriment of
convergence within the EU102. Consequently, even if there is a lot of overlap betxveen the
differeiit initiatives and they have much in common, there is not as yet what would be
described as a common set of principles on remuneration policy in financial services at
EU level.

At international level, the G20 during the London Summit (2 April 2009) agreed to
"endorse and implement the FSF's tough new principles on pay and compensation and to
support sustainable compensation schemes and the corporate social responsibility of ali
firms", Furthennore, the US Secretary of the Treasury M. Geithner announced on 2601

March 2009 a new regulatory framework for financial services. In particular he stated
that "regulators must issue standards for executive compensation practices across ali
financial firms. These guidetines should encottrage prudent risk-taking, focus on long-
term performance of the firm rather ihan short-term prpfits, and should not otherwise
create incentives that overwhelm risk management frameworks." This seems to go further
than the US existing measures on executives1 pay which aim mostly at capping
executives1 remuneration of bailed out banks. In view of the G20 mandate, it will be
important to closely work with the US and other international key partners on this issue
and to act more generally to ensure a better linkage betvveen executives1 pay and long
term performance of companies at global scale.

3.4. Subsldiarity

The interrelatedness of the financial systems and the capital markets in the Member
States is evident. Dysfunctional remuneration policies in the financial sector have been
identified as one of the driving forces of the financial crisis which has contributed to the
paralysis of the capital market. As explained in the problem definition, also outside the
financial sector, remuneration policy relating to directors in listed companies is likely to
affect investor confidence and may consequently affect the internal market for capital.
Action from Member States alone is likely to result in different sets of rules, which may
undermine or create new obstacles to the good functioning of the internal market.
Common standards at EU level are necessary to promote a well functioning internal
market and avoid the development of different rules and practices in the Member States.
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Should the instrument chosen be a legislative instrument, the legal basis is likely to be
Article 95 EC. A non-legislative action in the form of a Recommendation would be based
on the second indent of Article 211 EC.

4. OBJECTIVES

Objectives for executive remuneration in listed companies:

General

To contribute to the
long-term viability of

companies

Specific

To align the incentives in
remuneration policy of

companies with the
objective of long-term

viability in:

Structure of pay:

Corporate
governance:

Operational

To improve the Structure
of pay by strengthening
the link between pay and
performance, especially
long-term perfonnance

To improve corporate
governance on
remuneration policy to
ensure the long-term
viability of the firm

Objectives for remuneration policy in the financial sector:

General

To contribute to the
long-term viability of

companies

To reduce risks to
financial stability

Specific

To align the incentives in
remuneration policy of

companies in the financial
sector with the objective

of long-term viability and
of sound risk

management in:

Structure of pay:

Corporate
governance:

Supervision;

Operational

To improve the Structure
of pay by strengthening
the link between pay and
perfonnance, especially
long-term performance

To improve Structure of
pay by preventing
incentives for excessive
risk-taking in
remuneration policy

To improve corporate
governance (decision-
making mechanism) on
remuneration policy

To strengthen the role of
supervisors as regards
oversight on remuneration
policy in the context of
risk management
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5. POLICY OPTIONS

In this chapter, options will be identified for policies which could target the problems
described in chapter 3 and could realise the objectives set out in chapter 4. Paragraph 5.1
will describe substantive options to target the content of the identified problems.

5.1. Substantive policy options

The following policy options have been identified:

A. Baseline scenario;
B. Improved implementation of existing EU framework with regard to directors'

remuneration and remuneration policy within the financial services sector;
C. New provisions on directors' remuneration;
D. New provisions on remuneration policy in the financial services sector.

5. L J. Option A: Baseline scenario

This option implies that the baseline scenario as described in paragraph 3.3 will be
maintained. This option does not include the development of new policies, or the
development of new practical or legislative tools to improve implementation of the
current framework.

5.1.2, Option B: Better implementation of existing EUframework

A) Directors remuneration

This option takes the existing EU framework on directors' remuneration, consisting of
the Commission Recommendation on directors' remuneration and the Commission
Recommendation on independent directors, as a starting point. It is based on the idea that
measures to target better implementation by Member States and application by
companies of the principles included ui the existing recommendations would address the
identified problems in the äreä of directors' remuneration. Option B does not include the
development of new policies on the substance of the EU framework.

Improving implementation of principles included in a non-binding instrument such as a
recommendation starts with monitoring and evaluation of the implementation and
application of those principles. To improve the monitoring methods that are currently
used, a European scoreboard system could be developed, or a system for more regular
evaluation, including through a dialogue with relevant authorities in Member States.

Another way of enhancing implementation would be by starting a dialogue with (some)
affected parties. In this respect, a dialogue with shareholders, and more specifically
institutional shareholders, might be effective. Shareholders have an interest in appropriate
remuneration policies and well-functioning remuneration processes. Moreover, they have
advisory or decisive rights in the remuneration process in several Member States. If they
became more vocal about what they consider to be appropriate remuneration policies and
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necessary rights to exercise efficient oversight, it might improve remuneration policies
and (possibilities for) shareholder oversight. Institutional investors are in a Special
position, compared to private shareholders, because they usually hold larger stakes and
have a professional infrastructure which enables them to develop well-balanced and
effective voting policies. A direct dialogue with companies could also be considered.

B) Remuneration policy in the financial services sector

This option implies that better implementation of the existing EU legislative framework
in the financial services sector by Member States, national regulators and financial
institutions would address the identified problems on remuneration in the financial sector.
This option does not include the development of new policies on the substance of the EU
framework on remuneration in the financial sector.

This means an improved implementation and enforcement by Member States, financial
institutions and national regulators of provisions of different sectorial directives and
regulations on internal organisation and risk management of financial institutions. This
also means an improved use by regulators of existing tools of prudential supervision to
ensure that the remuneration policies of financial institutions are compatible with sound
and effective risk management.

.5.1.3. Option C: New provision on directors' remuneration

This option goes beyond the existing framework on executive remuneration and implies
the development of new, additional principles or provisions (depending on the
instrument, see paragraph 5.2.1.) on directors' remuneration. It follows from paragraphs
3.2.2 and 3.2.3 that the problem drivers related to directors' remuneration can be
categorised into two groups: I) drivers relating to the structure of directors' remuneration
and H) drivers relating to the decision-making process of, and oversight on, directors'
remuueration. New principles could therefore also be set out in these two categories. This
section shortly describes the main policy options. The detailed description of each policy
option is provided in Annex 2 together with further explanation on why these policy
options have been chosen and why some of them have been discarded.

A) Structure of remuneration (directors)

New principles could focus on the creation of an appropriate remuneration policy
including incentives, which promote long term value creation within the company and
reflect the principle of pay for performance. The following options could be envisaged:

(1) link pay to performance:

• internal benchmarking;
• link variable remuneration to performance;
• limit risks associated with variable remuneration;
• setting out principles on severance pay;

(2) promote long term sustainability of the company:
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• balance long and short term performance criteria;
• deferment of variable remuneration;
• vesting periods for stock options and shares;
• hold a number of shares until the end of employment;
• clawback of variable payments, where data is manifestly misstated.

These options are complementary and not mutually exclusive, so the preferred policy
option on structure of directors' remuneration could be composed of a combination of
these options.

B) Govemance of the remuneration process

On the decision making process, the principles could strengthen the supervisory role of
shareholders and non-executive directors and/or the remuneration committee on the
remuneration policy and its application. The following options could be envisaged:

1l) improve shareholder oversight:

• clear and understandable remuneration statement;
• additional disclosure of elements of the remuneration policy;
• responsibility of shareholders, in particular institutional investors;

(2) strengthen the role of the remuneration committee:

• not granting share options to non-executive directors;
• require sufficient expertise of the remuneration committee;
• increase accountability of the remuneration committee;

(3) address role of remuneration consultants:

• remuneration consultants should not advise the remuneration committee and
the human resources department or the executive directors at the same time.

These options are complementary and not mutually exclusive, so the preferred policy
option on goveraance of the remuneration process could be composed of a combination
of these options.

A detailed description of the suboptions are set out in Annex 2. Annex 2 also addresses a
number of altemative suboptions with regard to the structure of directors' remuneration
and governance of the remuneration process, which have finally not been included in
Option C either because they do not fall clearly within the problem definition or are
unlikely to reach the objectives as defined in section 4.

5.1.4. Option D: New provisions on remuneration policy in the financial services
sector

This option implies the development of new provisions on remuneration policies within
the financial services sector. As explained in paragraphs 3.2.5 to 3.2.7 the problem
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drivers related to remuneration policies within the financial services sector concern the:
(i) structure of remuneration, (ii) the governance with respect to decision-making and
oversight of remuneration policies, (iii) the supervisory oversight. New principles could
therefore also be set out in three categories. In addition, the scope of the application of
new principles needs to be considered. This section shortly describes the main policy
options. The detailed description of each policy option is provided in Annex 2 together
with forther explanation on why these policy options have been chosen and why some of
them have been discarded.

A) Scope of the new provisions

On the scope of the new provisions, the following options could be contemplated:

(a) new provisions might apply (i) only to banks and investment firms for which there is
already a consensus of a clear link between the incentive structures used and key factors
at the origin of the financial crisis or (ii) to a broader range of actors in the financial
services Industry in order to avoid distortion of competition and to promote sound
remuneration policies across ali sectors of activities;

(b) new provisions might apply (i) to ali financial institutions Independent of their size in
order to promote sound remuneration policies across the whole sector or (ii) only to
signiflcant, systemically important companies whose failure would have an important
disturbance in the functioning of the whole financial services industry;

(c) new provisions might apply (i) only to those categories of staff whose activities have
an impact on the risk profile of the financial institution and who thus need to be properly
incentivised in order to avoid excessive risk-taking or (ii) to ali categories of staff in
order to promote consistent remuneration policy aligned with effective risk management
throughout the financial institution.

Options under (a), (b) and (c) are complementary as they address three different aspects
of scope, so the preferred policy option on scope of the new provisions could be
composed of a combination of elements of these three options.

B) Structure of remuneration

On structure of remuneration, it could be envisaged that the remuneration policy should:

(a) be consistent with and promote effective risk management and be designed in order to
take into account longer-term interests of the financial institution, such as sustainable
growth, its business strategy, objectives and values;

(b) fix a maximum limit on annual remuneration, tennination payments and variable
component of the remuneration or subject them to restrictions in order to establish a link
between the pay and the real performance;
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(c) strike an appropriate balance between fixed and variable components of remuneration
so staff members do not need to rely exclusively on bonus payments to be adequately
compensated and to better align remuneration with real longer-term performance;

(d) link the variable component to longer-term performance, especially by including a
deferred element so that bonuses do not consist only of upfront cash payments;

(e) subject variable payments to a claw-back if these payments have been awarded on the
basis of data which has been manifestly misstated;

(f) include variables relating to individual, business unit and financial institution wide
performance in the performance criteria and assess performance not only on the results of
the current financial year but also on longer term performance;

(g) adjust the measurement of performance for risks, cost of capital and liquidity required
in order to take account of the real performance of the individual, business unit and the
financial institution.

Option (a) is an over-arching principle. Options (b) to (g) are possible means of achieving
this principle. These options are complementary and the preferred policy option could be
a combination of them.

C) Governance

The process of the design and operation of the remuneration policy should promote the
objective of having remuneration policies consistent with effective risk management and
the longer-term interests of the financial institution. This process should therefore be
designed i» a manner to avoid conflicts of interest. Furthermore, the procedures for
determining remuneration within the financial undertaking should be clear and
documented and should be intemally transparent.

To achieve this, the following options could be envisaged:

(a) the (supervisory) board, as the sole body which has the overview of the objectives,
business strategy and the risk profile of the financial institution, should set up general
principles of the remuneration policy, determine the remuneration of directors and have
the responsibility of the oversight of the operation of the remuneration policy;

(b) the board members involved in fixing remuneration policy should be able to reach
Independent judgment on the suitability of the remuneration policies, in the longer term
interests of the financial institution as a whole;

(c) in order to provide necessary expertise to the board and to ensure Independent review,
internal control functions and human resources departments or experts as well as
shareholders, if applicable, should be adequately involved in the process;
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(d) in order to ensure that the remuneration policy is in line with the overall objectives of
the financial institution, it should be updated over time to meet the fmancial institution's
changing situation;

(e) in order to ensure transparency to steff, staff should know in advance the criteria
which will be used to detennine their remuneration; the appraisal process should also be
properly documented and accessible to the staff member concerned.

The options are complementary. The preferred policy option could be a combination of
them.

In addition, to ensure even further that the governance arrangements are effective and
take into account the longer-term interests of the financial institution, the stakeholders of
the financial institutions have to be adequately involved in the process of setting the
remuneration policy and monitoring its operation. To adequately inform the stakeholders
on the design and operation of the remuneration policy, the main characteristics of the
remuneration policyshould be adequately disclosed. The form of the disclosure could be
one of the following: (i) a yeariy mandatory disclosure in a separated remuneration policy
statement, (ii) a single mandatory disclosure at first, followed by an update in case of
future modifications or (iii) a disclosure in annual financial statements as part of internal
control description or (iv) a Communication on request by relevant stakeholders.

D) Supervision

For supervisors to effectively review remuneration policies of financial institutions, they
need to have access to ali necessary information and to dispose of supervisory tools
which enable them to ensure that financial institutions comply with the principles on
sound remuneration policies. To achieve this, these options could be contemplated:

(a) supervisors should ensure, using the existing supervisory tools at their disposal, that
financial institutions apply the new provisions to the largest possible extent and have
remuneration policies consistent with effective and sound risk management;

(b) supervisors. for banks and investment firms should use supervisory tools under the
Basel II Accord on capital requirements, including, where necessary, capital add-ons;

(c) the supervisors should have access to ali information they need to evaluate the extent
to which the new provisions are followed;

(e) financial undertakings should communicate the remuneration policy to supervisors.

The options are complementary. The preferred policy option could be a combination of
them.
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5.2. Choice of instrument

5.2.1. Directors' remuneration

Option B

This option includes better implementation of the existing framework on directors'
remuneration, consisting of the Recommendations on directors' remuneration and on
Independent directors. The sub-options discussed under this Option (see Annex 2) are of
a practical nature and do not require a discussion of the choice of instrument. However,
one possible way to improve the implementation of the existing principles would be by
putting (some of) the principles that are now included in a Recommendation into a
binding instrument. This could for instance be considered for the principles on the
disclosure of the remuneration policy and individual remuneration, and/or the principles
on the shareholders vote, as they form the basis of shareholder oversight on remuneration
practices. In this respect, a Directive would probably be more advisable than a
Regulation, as this would still give Member States the possibility to adapt the principles
to their legal systems and traditions and specific traditions regarding directors'
remuneration.

Option C

Developing new principles only through self-regulation at national level would deviate
from the existing approach. This could be considered a step backwards, since there is
already an existing EU framework on directors' remuneration consisting of two EU
Recommendations. Moreover, considering that Member States have implemented the
existing principles in their national laws and corporate governance codes, and that there is
no European corporate governance code which could provide a frameivork for such self-
regulation, it would also be impractical. Addressing the issue through international
standards only should not be considered an option either, as there are currently no
international standards which address ali these problems nor is it likely that they will be
addressed in a comprehensive way in the immediate future. The current OECD Principles
of Corporate Governance do address some aspects of executive remuneration, but do not
address the specific problems identified in Chapter 3.

An action at a European level would give a necessary impulse to the Member States to
effectively address directors' remuneration in their Member State in a consistent way. At
a European level, the new principles could be put into a Commission Recommendation or
into a legislative instrument (a Directive or a Regulation).

A) Recommendation

Putting the new principles on directors' remuneration into a Recommendation is in line
with the existing approach. A Recommendation would continue to give flexibility to
Member States with regard to the implementation of the principles, as they could decide
to put (a part of) the principles in a corporate governance code under the 'comply or
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explain1 mechanism. They could also adapt the principles to their legal traditions and
specific traditions on directors' remuneration. A Recommendation would possibly also
give flexibility to companies, depending on how the principles are applied by Member
States, so that the principles could accommodate companies of different size and sectors.
On the other hand, additional practical measures, such as monitoring arrangements, are
likely to be necessary to ensure implementation and application of the principles.

B) Directive or Regulation

A Regulation does not seem to be an appropriate instrument for the implementation of
principles on directors' remuneration. This would deviate from the existing approach of
addressing remuneration issues through a Recommendation. Moreover, the principles are
not sufficiently precise to be directly applicable.

The use of a Directive would also deviate from the existing approach. However, a
Directive would better ensure the implementation of the principles by Member States,
while still giving the possibility to adapt to their legal systems and traditions and specific
traditions on directors' remuneration. On the other hand, a Directive would take time to
adopt and implement. Moreover it would give companies little flexibility to adapt and
apply the principles to their situation.

5.2.2. Remuneration infinancial services

As already explained in Section 3.4 "Expected development if no EU action is taken
(baseline scenario)", existing self-regulation and international standards do not seem to
be sufficient to achieve an effective and durable change of practices on remuneration in
financial institutions. Moreover, in the absence of EU level action, national authorities in
Member States may hesitate to adopt more stringent rules on remuneration policies as it
would potentially create a competitive disadvantage for their financial sector. For
example, the Financial Services Authority (FSA) in its Consultation Paper on "Reforming
Remuneration Practices in Financial Services" acknowledges that the FSA proposals
could have a significant impact on London's competitiveness if there were insufficient
international agreement to enforce similar principles in ali major financial markets, When
finalising its policy, the FSA will take into account whether there is a satisfactory
alignment of implementation plans by the authorities in the major financial centres.

An action at a European level would provide the necessary impulse to the Member States
to proceed with the adoption of policies on sound remuneration practices in the financial
services sector. In the absence of action, there are serious risks of regulatory arbitrage.
Furthennore, the new principles on EU level should restore a level-playing field between
financial institutions who benefit from national rescue packages and consequently may be
subject to national measures regulating remuneration practices in these intuitions, and the
other parts of financial services sector.

The new principles on remuneration policies could be included in a Commission
Recommendation or in a legislative instrument (a Directive or a Regulation).
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A) Recotmnendation

The objective of the Commission in proposing new principles on sound remuneration
poh'cies in the financial services sector would be to ensure that remuneration policies are
consisteflt with effective and sonnd risk management. These principles do not touch on
the level of pay from the social and labour law perspective, as they are not intended to
prescribe particular levels or designs of individual remuneration.

A Recommendation which allows the Commission to provide a framework for setting out
principles or best practices is a suitable instrument to achieve the above-mentioned
objective. It enables the Commission to adopt general principles applicable to the entire
financial services industry across a range of different financial institutions which differ in
goals, activities and culture. The measures to be taken by Member States following the
Recommendation could be tailored to each particular sector of activities.

In addition, a Recommendation allows the Commission to adopt principles which are
sufficiently detailed so as to provide some guidance on the structure of remuneration
policies, and thus to react rapidly and efficiently in the context of the current crisis. The
Commission would also be able to send a clear political message.

If the Recommendation is followed by legislation on the supervisory review of
remuneration policies, as mentioned in the Commission Communication of 4 March to
the Spring European Council, adopting a Recommendation would still have the
advantage of providing a rapid policy response pending the negotiation and the
implemefltation of a directive. It would also act as a catalyst for consistent principles to
be applicable throughout the financial services industry until a new Directive has been
negotiated and implemented by Member States. Furthermore, the new Directive would
focus on the supervisory review and the range of measures available to the supervisors
but would not apply to those financial institutions which are for the time being not
regulated on the European level.

B) Directive or Regulation

A Regulation does not seem to be an appropriate instrument for the implementation of
general principles on remuneration policies. First, the principles are not sufficiently
precise to be directly applicable. Second, the objective of the Commission is to set up
general guidance on sound remuneration practices and give Member States enough
flexibility as to the manner to implement them.

As compared to a Recommendation, a Directive has the advantage of being a legally
binding instrument which is more effective in imposing an obligation on Member States
to adopt measures on sound remuneration policies in financial institutions and thus in
achieving the objectives of the new principles. However, as mentioned above, due to the
time constraints of the legislative process, a Directive would not allow the Commission to
react promptly in the current financial crisis. Nevertheless, a Directive could be a suitable
instrument to follow a recommendation in order to reinforce the role of the supervisors
with a view to empower them to assess the remuneration policies of financial institutions
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in a broader context of sound risk management. As in the case of the Recommendation,
the Directive should not regulate remuneration as such but should consider remuneration
policy from the general risk management perspective. As remuneration policies are part
of the internal organisation and as risk related to remuneration is part of the general risk
profile of a financial institution, the Directive could establish principles on sound
remuneration policies against which supervisory authorities would assess the risk profile
of a financial institution as part of the financial institutionrs internal risk management.
The Directive would focus on the supervisory process and on the range of measures
availäble to the supervisors in order to deal with remuneration policies which are not
compliant with the general principles and thus with sound and efFective risk management,
These measures could range from requiring the financial institution to remedy the
situation to imposing capital add-ons.

From a legislative perspective, it could be possible to propose a single legal instrument
which would contain general principles applicable to the overall financial services
Industry and which would amend each relevant sectorial directive in the financial services
sector (CRD, MiFID, IORP, etc.). However, it would also be feasible to amend each
sectorial directive separately. This would allow for an approach tailored to each sector
and, for example, for a legislative proposal to be made quickly if necessary to amend the
CRD to take account of particular problems already identified for banks and investment
firms.

C) The preferred option regarding the choice of instrument

The preferred option is to adopt a Recommendation which would set out principles on
sound remuneration practices in the financial institutions followed by a Directive which
would focus on the role of the supervisors and expressly empower them to review the
remuneration policies during the assessment process of the soundness of a financial
institution as a whole.

6. ANALYSIS AND COMPARISON OF IMPACTS

This Section presents the main findings of an examination of the impacts of the different
policy options identified in Section 5. For a more detailed examination of the impacts see
Annex 2.

For directors' remuneration in listed companies the options are discussed and measured
against the two operational objectives set out in Section 4, i.e. (1) impact on
strengthening the link between pay and performance, especially long-term performance,
by improving the structure of pay, and (2) impact on improving corporate governance on
remuneration policy (to ensure long-term viability of the firm).

For remuneration policy in the financial services sector the options are discussed and
measured against the same two objectives but also the two additional operational
objectives set out in Section 4, i.e, (3) impact on preventing incentives for excessive risk-
taking in remuneration policy by improving structure of pay, and (4) impact on
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strengthening the role of supervisors as regards oversight on remuneration policy in the
context of risk management.

In addition, where relevant, the following criteria will be used to measure the impacts
both of the policy options on directors pay and the policy options of remuneration in the
financial services sector: impact on aligning the incentives of the recipient with long term
company interest (the degree to which the Hnkage between actual pay and perfbrmance is
strengthened is not always the same as the degree to which the incentives are aligned);
impact on the supply of talented directors/employees available to EU companies and
efficiency (a measure of cost/benefit comparing the effectiveness to reach the objectives
with the costs of reaching the objectives and taking into account proportionality).

6.1. Comparison of substantive options: Directors remuneration

6.1.1. Structure of pay (directors)

Option A

Option B

Option C (total)

Link pay-performance

Promote long term
sustainability

Aligns
interests of
recipient with
long term
company
interests

=

=

+

=

++

Reduces
incentives to
excessive risk
taking

n.a.

n.a.

n.a.

n.a.

n.a.

Strengthens
link between
pay and
perfonnance

=

+/=

+

+

++

Improves
corporate
govemance
on
remuneration
policy

n.a.

n.a.

n.a.

n.a.

n.a.

Supply of
talented
directors/empl
oyees

=

=

?

?

?

Efficiency

=

=

+

+

+/++

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + positive;
strongly negative; - negative; = marginal/neutral; ? uncertain; n.a. not applicable

On structure of directors' remuneration, option A would probably have a neutral effect.
Option B could have a somewhat positive effect on the link betvveen pay and
perfonnance, since it could improve the implementation of the existing principles on
disclosure of remuneration. Option C includes the retained suboptions as set out in
section 5.1.3 and described in detail in Annex 2. These suboptions consist of two
packages of measures aimed at respectively linking pay with perfonnance or promoting
long term sustainability of the company. The package "Link pay-performance" consists
of principles on (1) expanding the benchmarking exercise to the other executive directors
in the board and the senior employees in the company (internal benchmarking), (2)
limiting severance pay notably in case of poor perfonnance, and (3) linking variable
remuneration to perfonnance and ensuring a sufficiently high proportion of iixed pay to
allow a flexible bonus policy. The package "Promote long term sustainability" consists of
principles on (4) balancing long and short term performance criteria, (5) deferring
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variable remuneration, (6) vesting of stock optiona and shares, (7) holding of shares until
the end of employment, and (8) clawing back payments awarded on the basis of data that
aftenvards have proven to be manifestly misstated.

The suboptions in the package "Promote long term sustainability" would have a strong
positive effect on aligning the interests of directors with the long tenn interests of the
company and the link between pay and performance, since they allow the company to
assess a directors' performance over a longer period of time and could prevent conflicts
of interest of directors who has a significant proportion of variable and share based
remuneration. The principles are proportionate as they provide guidance which
effectively targets the objectives set, yet leave discretion to companies. The most
contentious suboption within this package is the clawback option. Introducing a clawback
of the variable component will be difficult to negotiate into contracts, problematic to
enforce and could result in law suits. But the ultimate threat of clawback could be usefiil
to send a clear political message and as a last resort solution to restore pay for
performance, if necessary. Thus, a possibility for clawback in cases of payments awarded
on the basis of data that are manifestly misstated could be considered although this is
legally complex and its likely impact uncertain.

The suboptions in the package "Link pay-performance" would, as described in more
detail in Annex 2, in complementary ways strengthen the link between pay and
performance. The principles on severance pay are relatively far-reaching, but there is
consistent evidence of serious abuse in this äreä, moreover the principles are
proportionate since they would not set an absolute limit or ban on severance pay. The
most contentious suboption within this package is the internal benchmarking option.
Internal benchmarking would not target directly the linkage between pay and
performance. However, benchmarking the remuneration of directors within the company
could mitigate the upwards trend of directors' remuneration, which is not necessarily
related to improved performance. Therefore, internal benchmarking could have an
indirect positive impact on the link between executive pay and performance.

Whereas Options A and B are expected to have a neutral effect on the supply of talented
directors Option C could have a negative effect since some suboptions under Option C
(notably suboptions l, 2, 5, 6 and 8 above) could (indirectly) affect the level and
modalities of directors' remuneration negatively. A riskaverse director would therefore
discount the value of the affected part of the remuneration. Ceteris paribus this could put
listed companies in the EU at a disadvantage compared to unlisted companies in the EU,
and to listed (and unlisted) companies outside the EU. The extent of the potential
negative effect is uncertain. There are arguments indicating that the effect might not be
that significant: the discounted value of the affected part of the remuneration would be
known to directors, when negotiating the contracts, which is likely to mean they will
negotiate higher fixed salaries. Moreover, other factors such as tax, language, culture and
social considerations also influence executive mobility. Furthermore, the risks are such
that application of the principles require effective monitoring and efforts to ensure that
they are applied as widely as possible internationally to avoid regulatory arbitrage.
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Overall Option A and B are expected to have a neutral effect on efficiency. The
suboptions under Option C are considered to be positive to strongly positive as regards
effectiveness, but since there could be some renegotiation costs and it is uncertain what
the effect will be on attracting talented directors, Option C is as a whole assessed to be
positively efficient (+).

6.1.2. Governance of the remuneration process

Option A

Option B

Option C ftotal)

Improve sharekolder
oversight

Strengthen role and
independence of rem.
committee

Remuneration
consultanis

Aligns
interests of
recipient with
long terni
company
interests

n.a.

n.a.

n.a,

n.a.

n.a.

n.a.

Reduces
incentives to
excessive risk
taking

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

Strengthen s
link between
pay and
performance

n.a.

n.a.

n,a.

E.a.

n.a.

n.a.

Improves
coiporate
govemance
on
remuneration
policy

=

+

+

+

+

+

Supply of
talented
directors/empl
oyees

=

=

=

=

-

.

Efficiency

=

=

+

+

+

+

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + positive;
strongly negative; - negative; = marginal/neutral; ? uncertain; n.a. not applicable

On govemance of the remuneration process, option A would probably have a neutral
effect. Option B could have a positive effect, since it could improve the implementation
of the existing principles on disclosure of remuneration, shareholder oversight and the
role of the remuneration committee. Option C, includes the retained suboptions as set out
in section 5.1.3 and described in more detail in Annex 2. These suboptions consists of
three packages. of measures aimed at respectively improving shareholder oversight,
strengthening the role and independence of the remuneration committee and addressing
problems related to remuneration consultants. The package "Improve shareholder
oversight" consists of principles on (1) the remuneration statement should be simple and
understandable, (2) disclosure of additional elements of the remuneration policy (relating
to the new elements proposed on structure of pay, see 6.1.1 above), (3) shareholders,
notably institutional shareholders, should have a responsibility to make considered use of
their voting rights on directors' remuneration. The package "Strengthen role and
independence of rem. committee" consists of principles on (4) restricting the award of
share options to non executive directors, (5) at least one member of the remuneration
committee should have sufficient expertise on remuneration, (6) the remuneration
committee should be present and provide explanations to the shareholders at the general
meeting. The suboption "Remuneration consultants" consists of a principle that (7)
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remuneration consultants who advise the remuneration committee should not also advise
the company.

The three packages each strengthen the effectiveness of their different parts of the
coiporate governance process on remuneration policy. The possible principles to be
included in option C are assessed to be proportionate in relation to the objectives set. The
principles relating to disclosure of additional elements of the remuneration policy, i.e.
those set out in the package "Improve shareholder oversight" could improve shareholder
oversight and are less far-reaching than, for instance, making the shareholders* vote
binding. The principle that restricts the award of share options to non-executive directors
is necessary to prevent conflicts of interest, while it does not prohibit other fonns of
perfonnance related pay where the concerns of conflicts of interest are less prominent
Further, the principle relating to expertise of the remuneration committee does not require
ali members to have expertise and is similar to existing principles relating to expertise of
audit committees. The principle on increasing the accountabiliry of the remuneration
committee could improve its functioning without changing fundamentally the role of the
committee. Finally, the principle related to conflicts of interest of remuneration
consultants does not restrict the use of remuneration consultants by remuneration
committees, and is therefore a lighter alternative.

Option A and B are expected to have neutral effect on the supply of talented directors.
Although option C introduces new principles on directors' remuneration, it is also
expected to have an overall neutral effect, since the principles included in option C do not
influence the level and modalities of remuneration. The only uncertainty in this respect is
linked to the more demanding tasks of the remuneration committee members. However,
we consider that requiring greater expertise and providing for enhanced responsibility
may mean non-executives can demand greater pay but should not pose a problem in
attracting non-executives.

Options A and B are expected to have an overall neutral effect on efficiency. While
involving some incremental costs Option C is overall assessed to have a positive effect on
efficiency,.

6.1.3. Conclusion on directors' remuneration

Option A

Option B

Option C (structure)

Aligns
interests of
recipient with
long term
company
interests

=

=

+

Reduces
incentives to
excessive risk
taking

n.a.

n.a.

n.a.

Strengthens
link between
pay and
performance

=

=/+

+

Improves
corporate
governance
on
remuneration
policy

=

+
n.a.

Supply of
talented
directors/empl
oyees

=

=

i

Efficiency

=

-

+
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Optioo C (governance) n.a. n.a. n.a + = +

The overall preferred option is Option C which combines new principles on the structure
of the remuneration and on the process of design and operation of the remuneration
policy for directors in Hsted companies. This balance between structure and governance
is the most efFective in order to achieve the objective of having sound remuneration
policies for directors in listed companies. The sound remuneration practices for directors
have to be adopted in an intemal process which avoids conflicts of interest and ensure
adequate accountability of the remuneration committees towards shareholders. The
enhanced role of shareholders in using their voting rights could also be efTective in
promoting remuneration policies consistent with the long-term interests of ihe company.

6.2. Comparison of substantive o p ti o n s: remuneration in the financial sector

6.2. L Structure ofpay

Option A

Option B

Option D (structure)

General principle
related to risk taking
and long termisin

Termination
paymeiits linked to
perforrJiance

Sufficiently high
fixed component

Variäble component
tinked to
performance

Deferred element in
variable component
linked to future
perfonoance

C1aw-back

Criteria for
performance
measurement linked
to long^term

Aligns interest of
recipient with long
terni company
interest

=

=

+

+

++

=

=

++

+

-H-

Reduces
incentive to
excess risktaking

=

=

+

+

+

=

—

-H-

+

++

Strengthens link
between pay and
perfonnance

=

=

+

+

-H-

+

+

++

•+

+

Supply of talented
directors/emploxees

=

=

?

—

?

=

=

?

-

Efficiency

=,

=

+

+

+

+

+

+/++

=

+
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Measurement of
perfonnance for
bonuses adjusted for
risks, cost of capital
and liquidhy

-f

Magnitude ofimpact as compared with the baseline scenario: ++ strongly positive; + positive; — strongfy negative; -
negative; = marginal/neutral; ? uncertain; n.a. not applicable

On structure of remuneration, option A and option B would probably have a neutral
effect.

Option D, including the retained suboptions as set out in section 5.1.4 and in Annex 2
(see the retained suboptions in the table above), could have a positive effect on reducing
excessive risk-taking by staff and on linking pay and perfonnance. The general principles
on remuneration policy consistent with effective risk management should align incentives
with prudent risk-taking by staff. The possible principles regarding the deferment of
variable component, the linking of termination payments to the real perfonnance and
adjusting of profits for risk and cost of capital could have a strong positive effect on
aligning the interests of staff with the long term interests of the company, since they
allow the company to assess the real perfonnance over a longer period of time. Ali the
options are considered to be proportionate to the objective they aim to achieve. They do
not aim at setting a Umit on the level of pay nor to impose a determined structure of
individual remuneration and should leave enough flexibility to financial institutions for
putting in place remuneration policies consistent with effective risk management adapted
to their particular situation. The principles remain general in nature and provide guidance
as to what is necessary to reach the objectives set. This could be reinforced by making
clear that their application is subject to a proportionality test, depending on the size of a
financial undertaking and the nature and complexity of its activities.Regarding the impact
on supply of talented people, the options could make employment in the relevant
financial services sector relatively less attractive compared to other sectors of the
economy in the EU and compared to employment, including in the financial services
sector, outside the EU, as the options could (indirectly) affect the level and modalities of
remuneration negatively. The extent of the potential negative effect is uncertain. There
are arguments indicating that the effect might not be that significant: the discounted value
of the affected part of the remuneration would be known to the employee/director, when
negotiating the contracts, which is likely to mean they will negotiate higher fixed salaries.
Moreover, other factors such as tax, language, culture and social considerations also
influence executive mobility. Furthennore, the risks are such that application of the
principles require effective monitoring and efforts to ensure that they are applied as
widely as possible internationally to avoid regulatory arbitrage. Similar principles on the
structure of remuneration are already recommended by FSF (and endorsed by G20),
which should further limit the risks for EU companies compared to companies situated in
other financial centres.

The most contentious suboption under Option D is introducing a clawback of the variable
component. It would be difficult to include into employment contracts, problematic to
enforce and could result in law suits for the financial institution. But the ultimate threat of
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clawback could be usefiil to send a clear political message and as a last resort solution to
restore pay for perfonnance, if necessary.
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6.2.2. Governance

Option A

Option B

Option D (governance)

Responsibility of the
board for oversight and
operation of the
remuneration policy

Board members able to
reach Independent
judgement

Internal control functions,
and human resources and
shareholders involved in
theprocess

Remuneration pohcy
updatfcd over time

Internal transparency

Aligns
interests of
recipient with
long term
company
interests

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

Reduces
incentives to
excessive risk
taking

n.a.

n.a.

n,a.

n.a.

n.a.

n.a.

n.a.

n.a.

Strengthens
link between
pay and
performance

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

Improves
governance
on
remuneration
policy

=

=

++
-H-

-H-

-H-

"

+

Supply of
talented
directors/empl
oyees

=

=

=

"
=

=

=

=

Efficiency

=

=

-
+

+

+

+

=/+

3 suboptions on external disclosure (see behw):

Yearty mandatory
disclosure in a separate
statement

A single mandatory
extemal disclosure at
first, followed by updates
if future modifications

A disclosure in annual
financial statements as
part of intemal control
description

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

+

=/+

+

n.a.

n.a.

n.a.

+

=/+

+

Magnitude of impact as compared Wiik the baseline scenario: ++ strongly positive; + positive;

strongly negative; - negative; = marginal/neutral; ? uncertain; n.a. not applicable

On governance of the remuneration process, option A and option B would probably have
a neutral effect. Option D, incruding the retained suboptions as set out in section 5.1.4
and Annex 2 (see the retained suboptions in the table above), could have a strong positive
effect on governance of the remuneration policy. The possible principles included in
option D address and could improve several aspects of corporate governance on the
remuneration policy, namely possible conflicts of interest of the members of the board,
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the role of the intemal control functions and internal transparency. Ensuring that the
board has overall responsibility for the design and operation of remuneration policy
backed by expertise of human resources and internal control functions, increases the
likelihood of having remuneration policies consistent with effective risk management and
non-biased by undue mfluence of business units. Giving a role to shareholders and other
stakeholders and making remuneration policy internally transparent further strengthens
the objectivity of the process.

These options on the governance considered to be proportionate with regard to the
objective they aim to achieve. As further described in Annex 2, the costs of these options
are assessed to be relatively limited compared to their effectiveness.

External disclosure of remuneration policy is necessary in order to adequately inform the
relevant stakeholders. Nonetheless, disclosure will entail costs and may pose problems of
confidentiality of business information. Disclosure for stakeholders should be clear and
easily understandable so as to allow them to form a view on whether the financial
undertaking has adopted remuneration policies consistent with sound risk management
practices. Adequate additional disclosure where appropriate is also necessary in order to
provide information to supervisors so that they can effectively review remuneration
policies of financial institutions. On disclosure of the remuneration policies Option D
could have a positive effect on improving governance on remuneration policy. Each of
the three suboptions has its costs and benefits as compared to the objective. Whilst annual
mandatory disclosures in a separate statement or in annual accounts are overall
considered to be slightly more efficient in achieving better governance, the differences
between the three suboptions are not important enough to single out a preferred option.
Each of them could therefore be retained as a preferred policy option on external
disclosure.

6.2.3. Supervision

Option A

Option B

Option D
(supervision)

Ensure financial
institutions have
remuneration
policies consistent
with effective and
sound risk
management.

Aligns interests
of recipient
with long tenn
company
interests

=

=

+

++

Reduces
incentives
to
excessive
risk taking

=

.

+

++

Strengthens
link between
pay and
perfoimance

=

=

+

++

Improves
supervisory
oversight

=

=

+

++

Improves
coiporale
governance
on
remuneration
policy

=

=

+

+

Supply of
talented
directors/e
mployees

=

=

=

=

Efficiency

=

=

+

+
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Use tools under
Basel H Accord

Take aecount of
oature/scale of
financial
institution and
comptexity of its
activities

+

+

+

+

+

-f

+

=

+

+

=

n.a.

+

=

Magnitude of impact as compared with the baseline scenario: ++ strongty positive; + positive;
strongfy negative; - negative; = marginal/neutral; ? uncertain; n.a. not applicable

On the supervisory oversight of the remuneration process, option A and option B would
probably have a neutral effect. Option D, including the retained suboptions as set out in
section 5.1.4 and described in more detail in Annex 2 (see the retained suboptions in the
table above), could have a strong positive effect on the supervisory review of the
remuneration policy. For the supervisors to effectively review remuneration policies of
financial institutions, they need to have access to ali necessary information and to dispose
of supervisory tools which enable them to make financial institutions compliant with the
principles on sound remuneration policies. This increased role of supervisors will have
additional costs, but the supervisory oversight on the adequacy of financial institutions'
compensation policies is an indispensable tool if the implementation of the principles on
sound remuneration policies by financial institutions is to be efFective. Supervisors could
adopt a proportionate approach and the intensity of the supervision applied to financial
institutions wi]J vary according to the supervisor's estimate of the potential impact of
their conduct and the risks nm by them.

Hovvever, using only supervisory tools under the Basel II Accord on capital requirements
would not be effective in achieving the objective of having sound remuneration policies
across the whole financial services industry. Supervisory tools there apply only to banks
and investment firms and will be irrelevant for financial institutions for which capital
requirements do not exist.

6.2.4. The scope of application

First, the new principles on remuneration could apply only to credit institutions and
investment firms. However, this option leaves outside the scope of the general principles
ali other sectors of financial services industry. Alternatively, general principles on sound
remuneration policies could apply to ali actors in the financial services industry^
regardless of the legal status of the financial institution. This option would avoid any
possible loopholes and prevent a distortion of competition between different sectors.
However, some of the general principles on sound remuneration practices may be of
more relevance to certain categories of financial institutions than others. Therefore, in
order to avoid unjustified costs and to ensure proportionality, Member States may, when
implementing the general principles, adapt and complement them according to the
specific situation of given financial institutions.
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Second, new principles could apply to significant, systemically important companies,
whose failure has important consequences on the correct functioning of the financial
services industry. However, this option could appear as insufficiently effective in
achieving the objective of prudent risk-taking in the financial services sector. If there are
unsound remuneration policies which induce excessive risk-taking in a large number of
small financial institutions, together these financial institutions could generate a
systemically important risk. Consequently, to limit the scope of the principles on sound
remuneration policies to significant financial institutions only could undermine the reach
of these principles. An alternative option would be to apply the new principles to ali
financial institutions, whatever their size. This option would better achieve the above-
mention objective and avoid a possible distortion of competition between financial
institutions of different sizes. However, for the sake of ensuring proportionality and in
order to avoid unnecessary costs for the financial institutions of small size with a limited
number of employees, Member States may take account of, its size, scope of activities
and complexity.

Finally, new principles on remuneration policy could include ali categories of staff within
a financial undertaking, with Special arrangements adopted with regard to directors,
senior staff members, and other risk-takers whose remuneration is performance related.
Alternative, their scope of application could be limited only to those categories of staff
whose professional activities have an impact on the risk profile of the financial
institution. Either approach could equally be retained as preferred option.

6.2.5. Conclusion on remuneration in financial services
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The overall preferred option is Option D which combines new principles on the structure
of the remuneration, on the process of design and operation of the remuneration policy,
on the disclosure of remuneration policy to exteinal stakeholders and on the supervisory
review. This balance between structure, governance, disclosure and supervision is the
most efficient to achieve the objective of having sound remuneration policies in financial

EN 45 EN



institutions consistent with effective risk-management. Sound practices for remuneration
policy in an individual financial institution should be adopted through an internal process
which avoids conflicts of interest and ensures that the operation of the remuneration
policy is consistent with its design and objectives. Adequate involvement of internal and
external stakeholders in the process can only be achieved if these stakeholders are
sufficiently informed. Supervisory review would further strengthen the effectiveness of
risk management, especially where systemic risk is concerned, and ensure coherent
implementation of sound remuneration policies across Member States.

The preferred option on structure of remuneration policies introduces new principles on
the structure of the remuneration. This option consists of a general principle on sound
remuneration policies which should be consistent with sound and effective risk
management. For this purpose, financial institutions should strike an appropriate balance
between fixed and variable components of remuneration with a sufiiciently high level of
fixed component so as to ensure that staff do not rely exclusively on bonus payments.
This option also requires that the variable component should be linked to performance
and that a major part of it should be deferred in order to take into account the risk horizon
of the underlying performance. Variable payments should be subject to performance
raeasurement criteria which should privilege longer-term performance of financial
institutions and adjust the underlying performance for risk, cost of capital and liquidity.
Possibility for clavvback in cases of payments awarded on the basis of data that are
manifestly misstated could be considered although this is legally complex and its likely
impact uncertain.

The preferred option on the governance of remuneration policies introduces new
principles on the governance of decision-making on remuneration policies in financial
institutions. This option consists of a general principle that remuneration policy should be
transparent internally, should be clear and properly documented and contain measures to
avoid conflicts of interest. This option also implies that the (supervisory) board should
have the responsibility for the oversight of the operation of the remuneration policy for
the financial institution as a whole with an adequate involvement of internal control
functions and human resources departments or experts as well as shareholders. Board
members and pther staff involved in the design and operation of remuneration policies
should be independent. Nonetheless, it does not seem proportionate to have a
remuneration committee composed exclusively of non-executives. To ensure that
remuneration policy achieves its objectives, it should be updated over time to meet the
financial institution's changing situation and staff members should know in advance the
criteria which will be used to determine their remuneration and have access to their
appraisal process.

The preferred option with respect to disclosure introduces new principles on the
disclosure of remuneration policies in financial institutions. This option consists of a
general principle that remuneration policy should be adequately disclosed to extemal
stakeholders in a clear and easily understandable way. The different ways to achieve this
transparency are relatively equivalent in efficiency so they could consist either of a yearly
mandatory disclosure in a separate remuneration policy statement, a single mandatory
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disclosure at first, followed by an update in case of future changes or a disclosure in
annual financial statements.

The preferred option includes new principles on the supervisory review of remuneration
policies in financial institutions. This option requires supervisors to ensure, using the
supervisory tools at their disposal, that financial institutions apply the principles on sound
remuneration policies to the largest possible extent and have remuneration policies
consistent with effective risk management. In order to address the question of
proportionality, this option also provides for supervisors to take account of the nature and
scale of the financial institution and the complexity of its activities in order to assess its
compliance with the principles on sound remuneration policies.

Finally, on the scope of the new principles, a financial institution could adopt a
remuneration policy which includes ali levels of the organisation and ali categories of
staff limit the remuneration policy only to those categories of staff whose professional
activities have an impact on the risk profile of the financial institution. As explained in
section 6.2.4. above, the two options seem comparable as to their costs and benefits and
as to their effectiveness in achieving the main objective of the new policy. Both of them
could equally be retained as preferred option.

There is a risk that application of the principles might have an adverse effect on the
supply of talented employees and directors in the EU. This argues in favour of effective
monitoring of their application and efforts to ensure they are applied effectively and as
widely as possible to avoid regulatory arbitrage.

6.3. Discussion of coherence and future developments.

The preferred options for directors' remuneration and remuneration policy in financial
services are consistent with each other. In any event and for greater clarity, given the
overlap (i.e. for directors of listed companies in the financial services industry), the
Recommendation on remuneration policy in financial services should clearly state that
the provisions of the (existing and forthcoming) Recommendations on directors'
remuneration are applicable to directors in the financial services industry. The proposed
Recommendation on remuneration policy in financial services would be applicable
wimout distinction to privately or publicly owned financial institutions.

Furthermore it will specify that its content is without prejudice to specific national
measures on remuneration in the context of national rescue packages for the financial
sector. As mentioned above, the Commission acknowledged, when examining state aids
for financial institutions that "Restrictions on dividend policy and caps on executive
remuneration should also be considered". These were considered to be behavioural
constraints to ensure that beneficiary (public or privately owned) financial institutions do
not engage in aggressive expansion against the background of the state guarantee to the
detriment of competitors not covered by such protection. However they are exceptional
measures and can not substitute for general guidelines to be applied outside national
rescue packages for ailing banks. In fact, the proposed Recommendation would introduce
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new principles to be applied by ali financial institutions. These recommendations are to
be viewed as part of a wider package.

As indicated earlier, the Commission also announced on 4* March a legislative proposal
to bring remuneration policies in ihe financial services sector within pradential oversight.
The forthcoming legislative proposal will deal, in the first instance, with remuneration
policy in banks and investment firms (this is where the clearest market failure has
occurred on the basis of the evidence available to date) and will be included in the
package of modifications of the Capital Requirements Directive which is now planned for
mid-June 2009. The primary purpose of the legislative instrument will be to bring
remuneration policies and their link with risk management clearly within prudential
oversight. The legislative amendment might establish a general principle that
remuneration policies should be consistent with effective risk management. Supervisors
should review compliance with this principle and, where necessary, ensure that covered
financial institutions take remedial action, where necessary and have adequate capital to
cover the risks they take. Similar legislative initiatives in other financial sectors (such as
insurance) may also be needed and will be considered. Meanwhile the Recommendation
on financial services could already provide a guidance on principles to be applied and a
starting point for dialogue between financial undertakings and relevant supervisors.

At present, national supervisors are responsible for applying these principles although
their positions in this respect are coordinated to a certain extent though existing
committees which bring together EU national supervisors (CESR, CEBS, CEIOPS). In
due course, if changes are made to the supervisory architecture of the EU, as
recommended by the de Larosiere report, Ihen supervision in this äreä would need to be
integrated into the new structures. This would include, as appropriate, a role for the
European Systemic Risk Council as far as systemic risks of cross border financial groups
are concerned and enhanced coordination betweens supervisors as regards micro-
prudential supervision.

Following the London Summit (2 April 2009), the G20 agreed to "endorse and
implement the FSF's tougk new principles on pay and compensation and to support
sustainable compensation schemes and the corporate social responsibility of ali firms".
The proposed Recommendation on financial services is consistent and complementary to
the FSF principles. It will be important in order to ensure a global level playing field to
monitor what is being done at international level and how (and if) the FSF principles are
implemented in other countries/geographical areas. The G20 agreed to strengthen the role
of the FSF to become a Financial Stability Board and its expansion, inter alia, to the
European Commission will facilitate monitoring of the implementation of its principles
by others.

The financial crisis has stressed-tested Corporate Governance regimes in banks and
investment firms and they have been found to be sorely wanting. There is a need to
address more issues related to risk management within financial institutions. This will be
the subject of a more wide-ranging report also announced in the 4th March
Communication which is to be produced for the end of this year.
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Lastly, the relative unsatisfactory application of the existing Recommendations on
directors' remuneration, including the lack of accountability of directors towards
shareholders and the relative inactivity of (even institutional) shareholders on these issues
may raise serious questions on the effectiveness of corporate governance rules. The
European Commission's services have launched a study on this issue and results are
expected for the end of 2009.

7. MONITORING AND EVALUATION

7.1. Monitoring

Directors1 remuneration

Given the unsatisfactory application of the existing Recommendations, the new
Recommendation would include a provision inviting Member States to notify the
Commission of measures taken. Furthermore, the Commission intends to increase
monitoring mechanisms to enhance effective application of EU rules on directors'
remuneration. An amiual scoreboard on the effectiveness of the EU rules on directors'
remuneration in Member States, in particular on the linkage betvveen perfonnance and
level of directors' remuneration in each Member State will be established in 2010
together with a data gathering study to this end.

A peer review by Member States on their respective application of EU Recommendations
on directors1 remuneration is also being considered. Furthermore, to improve quality and
comparability of European data on companies' disclosure of directors' remuneration, the
Commission will explore possibilities to standardise the disclosure.

Finally, the result of an ongoing study on the effectiveness and monitoring of existing
corporate governance rules in Member States will be available by the end of this year and
provide up to date information of the situation in Member States.

Remuneration infinancial services

The new Recommendation would include a provision inviting Member States to notify
the Commission of measures taken. Furthermore, the Commission intends to carry out on
online visits of financial institutions to check whether remuneration policy is in line with
the new Recommendation. The Commission will work closely with CEBS and relevant
national authorities to ensure convergent and consistent application within the EU.

7.2. The evaluation reports

After one year, the Commission will examine both Recommendations m the light of the
experience acquired and outcome of the above-mentioned monitoring. The evaluation
will be based on the data gathered from the monitoring exercises, complemented with
information collected from companies, Member States and stakeholders.
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27 A survey conducted by Graham et ai. in 2005 in US listed companies .See graham, Harvey and Rajgopal,
the Economic implication of corporate financial reporting, Journal of accountings and economics, voi 40.
28SeeAnnexlO.
29 HayGroup (2008).
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32 The UK finding is supported by the OECD report "Corporate Governance lessons from the financial
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33 Also the PSF principles for Sound Compensation practices (p. 13) says in relation to clawback systems in
the financial sector, that vsuch provisions have not been common practice".
34 Out of 48 European companies 32 used Performance Share Plans, 31 Share Option Plans, 4 Matcning
Bonus Plans and 3 Cash Plans. Practices differ between countries; for example French companies use
mostly share option plans whereas UK companies use mostly performance share plans.
35 Jack Welch, who is regarded as the father of the "shareholder value" movement that has dominated the
corporate world for more than 20 years, has said it was "a dumb idea" for executives to focus so heavily on
quarterly profits and share price gains. The former General Electric chief told the Financial Times the
emphasis that executives and investors had put on shareholder value, which began gaining popularity after
a speech he made in 1981, was misplaced. See http://www.ft.eom/cms/s/0/294rriQ-Of27-IIde-balO-
0000779fd2ac.html
36 US Supreme Court. Schreiberv. Burlington Northern, 472 US.l (1985)
37 See for instance remarks made by Nicolas Sarkozy reported in a Financial Times article
http://www.ft.eom/cms/s/0/2dalc486-e95b-lldb-al62-000b5dn0621.html.

Depending on the Meraber State, directors may be considered as employees and subject to labour Iaw,
39 In many Member States (e.g Austria, Germany, Italy, Portugal l r el and) severance payments are treated
on a Special basis - mostly in order to reduce the tax burden. Often, severance payments are taxed on basis
of average eamings
40 e.g. Cyprus and Spain
41 e.g. Germany, Belgium and Ireland
42 In Europe there are several examples. "Antoine Zacharias, ousted in 2006 as chairman of the
construction group Vinci, got a €13m severance package, supplemented by an estimated €250m ofstock
options" htq>://www.ft.coni/cms/s/0/8676422aKl7M-nd^-b2l8-OOOb5dfl0621.ht!rJ (FT article 21.3.07
"Trichet calls for executive pay restraint"), "Theprospect oflarge severance payments to the outgoing chief
executives ofDexia, the bank rescued in a gavernment-led bailovt last week, and Alcatel Lucent, the loss-
making telecoms equipment supplier, has caused outrage in France. The French government last \veek
effectively forced Axel Miller, the Dexia chief, to give up his golden parachute as a conditionfor injecting
capital into the bank." http://cachef.ft.eom/cms/s/0/fl7f27ee-945f-lldd-953e-OQ0077b07658.html. (FT
article 7.10.08 "Paris wams on executive pay"), "A pension arrangement giving Sir Fred Goodwin, former
CEO of the ailing bank Royal Bank of Scotland, 693.000 pounds a yearfor the rest of his life, has caused a
public out cry in UK" http://www.ft.eom/cms/s/0/275553dc-046f-llde-845b-000077b07658.html (FT
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article 27.2.09 "War of words breaks out over Goodwin's retirement pot"). In Schwitzerland 3 fonner UBS
executives have renounced severance payments of respectively around €21m, €14m and €7.5m after public
pressure http://www.ft.eom/cms/s/0/d54991bO-bb2c-lldd-bc6c-0000779fdl8c.htinl (FT article 25.11.08
"Ex-UBS executives forfeit pay"). In the US, golden parachutes of mediocre performing executives have
also caused outcry. OECD ("Corporate Govemance lessons from the financial crisis (2009), p. 12) report,
that Mudd (from Fannie May) got a payment of 9.3 m USD (but renounced it), Syron (from Freddie Mac)
got 14.1 m USD (but renounced it), Prince (from Citibank) got 100 m USD and CVneal (from Merril Lynch)
got 161 m USD. Robert Nardelli (from Home Depot) got a 210 million dollar golden paracbute in spite of
an 8 % drop in share price during his six years in charge http://www.ft.coni/cms/s/Q/c5698f48-abd4-lldb-
aOed-OOOQ779e2340.htnil. (FT article 24.1.07 "Home Depot slashes new CEO Blake's pay").
43 Experience has shown that variable pay schemes have become increasingly complex and that in certain
instances this has led to excessive remuneration and manipulation. This has raised questions of
appropriate disclosure of director remuneration and of the rote of shareholders and non-executive
directors in the process of determining director remuneration" [European Corporate Govemance Forum
statement, March 2009]
44 Commission StarTWorking Document dated 13 July 2007 SEC (1022)
45 There are still substantial differences in the degree of disclosure between Member States: for example in
Greece, it is only required to disclose the remuneration of board of directors' non-executive board members,
whereas in other countries ali board members' payment have to be disclosed. In the UK, for example,
detailed, individualised disclosure on the remuneration packages of ali executives (including salary,
bonuses, share options, and long-term incentive schemes) as well as on remuneration policy is available in
the Armual Report.
46 For instance NL, UK.
47 See RiskMetric report in Annex 6.
48 See "Fixing Directors1 Remuneration in Europe Goveraance, Regulation and Disclosure" Prof. Guido
Ferrarini and Dr. Maria Cristina Ungureanu in Annex 7.
49 Dissent on this issue was typically driven by the absence of any cap on executive variable remuneration
or retention payments and the lack of stringent performance criteria thereon. Leading in Dissent: France -
6.2% dissent on average (vs 4.8% for Europe) - 2 rejected items and Netherlands - 4.4% dissent on
average — l rejected and 2 withdrawn items - RiskMetrics.
50 See examples of retusal on remuneration issues from shareholders in RiskMetrics presentation in Annex.
51 See Gaspar, Massa, Matos (2005), Shareholder Investment Horizon and the Market for Corporate
control, Journal of Financial economics, voi 76, pp. 135-16
52 On the New York Stock Exchange, the average share is currcntly held for less man a year, as compared
to about five years in 1960 and two years in 1990. Artide by By Rakesh Khurana and Andy Zelleke,
Washington Post, 8 February 2009.
53 They tend to undervalue firms with good eaming prospects in the long term but low current profitability.
Ref Article. However there are also Studies showing that institutional and block holding ownership can
have a significant and negative impact on CEO compensation, which shows an existence of active
monitoring by institutional and block holding ownership (Neslihan Ozkan (2005): "Do Corporate
Govemance Mechanisms Influence CEO Compensation? An Empirical Investigation of UK Companies").
54 According to Jenson and Murphy: "Remuneration committees routinely lack the Information, expertise
and negotiating slälls necessary for hard-nosed contract negotiations with incumbent and incoming
executives " Remuneration:" Where we 've been, how we got kere, what are the problems and how to fix
them" Jenson M and Murphy K, European Corporate Govemance Institute Working Papers in Finance
2004, p22
55 "The Remuneration Committee and Strategic Human Resource Management" Brian G M Main, Calvin
Jackson, John Pymm and Vicky Wright. 24 December 2007.
56 "Compensation Consultants and Executive Pay: Evidence from the United States and the United
Kingdom" by Martin J. Conyon. May 2008. The study yields a number of findings. First, CEO pay is
generally greater in firms that use compensation consultants. Second, the amount of equity used in the
overall compensation package, such as stock options, is greater in firms that use consultants.
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57 See Lord Myners comments at House of Lords: "From my perspective, one of the things tkat it should
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102 This issue will be part of the forthcoming legislative proposal on remuneration policy and prudential
authorities announced on 4* March 2009.
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Sammanfattning

1. INLEDNING OCH PROCEDURFRÄGOR

I konsekvensanalysen behandlas policyn för ersättningar tili ledande befattningshavare i
börsnoterade bolag och ersättningspolicyn inom finanstjänstesektora.

Ledande befattningshavare i företag har fatt kraftigt höjda genomsnittsinkomster under de
senaste 15 ären, främst pä grund av att den rörliga (resultatbaserade) ersättningen har kömmit
att utgöra en större andel av deras inkomst. Det ursprungliga syftet med resultatbaserad
ersättning var att se tili att mottagarnas intressen är i linje med aktieägarnas. Olika
undersökningar har dock visat att det är tveksamt om det verkligen finns ett tydligt samband
mellan lön och resultat när det gäller ledande befattningshavare. Den senaste tiden har
allmänheten dessutom uppmärksammats pä flera fall där företagsledningen pä ett flagrant sätt
tycks ha belönats för misslyckanden,

Det räder ocksä allmän enighet om att bristfalliga ersättningspolicyer eller
ersättningsordningar inom finanstjänstesektorn har bidragit tili ett kortsiktigt tänkande och
överdrivet risktagande, utan tillräcklig hänsyn tili finansinstitutens längsiktiga resultat.

Kommissionens gallande rekommendation om ersättningar tili ledande befattningshavare i
börsnoterade bolag, som antogs 2004, täcker inte alla relevanta frägor. Det krävs t.ex. inte att
ersättningen ska anpassas tili företagens längsiktiga intressen. Där behandlas inte heller
sädana ersättningsrelaterade problem som konstaterats inom finanssektorn och som berör
andra parter an foretagsledningen och börsnoterade finansinstitut.

I kommissionens meddelande av den 4 mars 2009 anges att kommissionen kommer att
komplettera sin rekommendation frän 2004 och lägga rram en ny rekommendation om
ersättningar inom finanstjänstesektorn för att motverka perversa incitament och ett överdrivet
risktagande pä alla niväer i företagen. I meddelandet sägs ocksä att rekommendationerna
komnier att följas av lagförslag som syftar tili att stalla ersättningsordningarna under
stabilitetstillsyn.

Denna rapport har utarbetats med beaktande av synpunkter frän olika berörda parter
(medlemsstaterna, organisationer, forskare osv.).

2. SUBSIDIARITETSPRINCIPEN

Det är tydligt att de finansiella systemen och kapitalmarknaderna i medlemsstaterna
samverkar med varandra. Dysfunktionella ersättningspolicyer inom finanssektorn har
konstaterats vara en bidragande faktor tili finanskrisen, som har lamslagit kapitalmarknaden.
Även utanför finanssektorn kommer policyn för ersättningar tili ledande befattningshavare i
börsnoterade bolag sannolikt att pdverka investerarnas fortroende och kan följaktligen ra
konsekvenser för den inre marknaden för kapital. Enbart nationella ätgärder skulle sannolikt
leda tili att olika regler tillämpas i olika länder, vilket kan undergräva eller skapa nya hinder
för den inre marknadens funktion. Gemensamma standarder pä EU-nivä är nödvändiga för att
rrämja den inre marknaden och undvika tillsynsarbitrage.
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3. BAKGRUND

3.1. Ersättningar tili ledande befattningshavare i börsnoterade bolag

Uppenbara exempel pä bristande överensstämmelse mellan lön och resultat väcker flera
grundläggande frägor. Hur lämpliga är egentligen incitamentssystemen för ledande
befattningshavare i börsnoterade bolag? Leder de tili ett alltför kortsiktigt tänkande och tili att
företagsledningen belönas för misslyckanden? Bristfalliga incitament eller
ersättningsstrukturer kan leda tili omotiverade värdeöverforingar frän aktieägarna tili de
ledande befattningshavarna och hindra företagen frän att använda sinä resurser pä ett
produktivt sätt. Detta kan päverka företagens längsiktiga resultat och stabilitet och därigenom
även investerarnas företroende, sysselsättningen, konkurrenskraften och den ekonomiska
tillväxten pä läng sikt. Problemet är inte hur mycket ledande befattningshavare tjänar, utan
den bristande överensstämmelsen mellan lön och resultat.

Orsakerna är flera och komplexa. Strukturella problem i incitamentsavtalet (t.ex. en alltför
hög andel rörlig ersättning utan att tidsperspektivet och villlkoren för utbetalning knyts
tillräckligt härt tili längsiktiga resultatkriterier, eller alltför stor tonvikt vid aktiekursbaserade
resultat), felaktig användning av avgängsvederlag samt bristande tillsyn över
ersättnuigsprocessen (bristande redovisningsskyldighet för företagsledningen gentemot
aktieägarna, passiva aktieägare, en otillräcklig roll för ersättningskommitten och en
intressekonflikt hos de konsulter som anlitas i fräga om ersättning) är faktorer som starkt har
bidragit tili den aktuella situationen.

3.2. Ersättningar inom finanstjänstesektorn

Det rader bred enighet om att ersättningsordningar grundade pä kortsiktig avkastning, utan
tilh-äcklig hänsyn tili riskerna, har bidragit tili att finansinstitut ägnar sig at högriskaffarer.

Frägan rör inte bara företagsledningens ersättningar utan även ersättningsordningar pä andra
niväer inom finanssektorn, särskilt för dem vars arbete involverar risktagande (t.ex. mäklare)
och vars inkomst tili viss del bestäms av resultatet. Frägan är relevant även för finansinstitut
som inte är börsnoterade.

Orsakerna tili problemet stär att finna i perversa incitament i ersättningsordningarna, brister i
bolagsstyrningssystemen och otillräcklig tillsyn.

4. BEHOV AV ÄTGÄRDER PÄ EU-NIVÄ

4.1. Ersättningar tili ledande befattningshavare

Pä nationell niva har olika initiativ tagits (eller pägär fortfarande) för att stärka kopplingen
mellan lön och resultat och för att undvika felaktig användning av avgängsvederlag, t.ex. i
Frankrike, Tyskland, Nederlandeina, Italien, Belgien och Österrike. Flera andra
medlemsstater har dock inte gjort nägra förändringar. Stora skillnader i reglerna för
bolagsstyrning när det gäller ersättningar tili ledande befattningshavare kan leda tili
snedvridning (mellan befattningshavarna respektive mellan företagen) pä den inre marknaden
tili föjd av tillsynsarbitrage.
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4.2. Ersättningar inom finanstjanstesektorn

Självreglering och internationella standarder räcker inte for att fa tili stand en faktisk och
varaktig förändring i praxis för ersättningar inom fmansinstitut. Initiativ som tas av
medlemsstaterna, tillsynsorganen eller Europeiska banktillsynskommitten har inte
nödvändigtvis samma tillämpningsomräde. Nationella tillsynsorgan kan ocksä tolka
gemensamma tillsynsregler pä olika sätt. Trots en viss överlappning mellan de olika
initiativen finns det pä EU-nivä alltsä ännu inte nägra gemensamma principer för
ersättningspolicyn inom finanstjänstesektorn. I avsaknad av ätgärder pä EU-nivä kan
medlemsstaternas nationella myndigheter ocksä tveka att införa skärpta regler om
ersättningspolicyn, eftersom det skulle kunna leda tili en konkurrensnackdel för fuianssektorn
i det egna landet. Om inga ätgärder vidtas är risken för tillsynsarbitrage stor.

5. SYFTEN

De tvä initiativen syftar tili att stärka företagens längsiktiga bärkraft och tili att minska
riskerna för den finansiella stabiliteten. Initiativet för ersättningar tili ledande
befattningshavare syftar särskilt tili att anpassa incitamenten i ersättningspolicyn tili mälet
längsiktig bärkraft när det gäller bäde ersättningsstrukturen och bolagsstyrning. Initiativet för
ersättningspolicyn inom finanstjänstesektorn syftar tili att anpassa incitamenten i
ersättningspolicyn för berörda företag tili mälet längsiktig bärkraft och god riskhantering.
Detta ska ske genom bättre ersättningsstruktur, bolagsstyrning och tillsyn över finansinstitut

6. VAL AV REGLERINGSFORM

6.1. Ersättningar tili ledande befattningshavare

En rekommendation anses vara den bästa regleringsformen. Detta är i linje med det nuvarande
angreppssättet och skulle även i forsättningen ge medlemsstaterna flexibilitet när det gäller
genomförandet av principeraa, eftersom de kan väljä att föra in principerna i en kod för
bolagsstyrning enligt modellen "följ eller förklara" och anpassa principerna tili sinä respektive
rättstraditioner. Beroende pä hur principerna tillämpas av medlemsstaterna kan en
rekommendation ge även företagen en viss flexibilitet, eftersom den möjliggör anpassning tili
företag av olika storlek och inom olika sektorer.

6.2. Ersättningar inom finanstjänstesektorn

En rekommendation anses vara den bästa regleringsformen, Den ger kommissionen möjlighet
att anta allmänna principer för hela finanstjänstesektorn och för en rad olika finansinstitut med
olika mäl, verksamhet och kultur. De ätgärder som medlemsstaterna ska vidta pä grundval av
rekommendationen kan anpassas tili olika verksamheter. En rekommendation gör ocksä att
kommissionen kan anta principer som är tillräckligt detaljerade för att ge en viss vägledning
om ersättningspolicyns struktur, och vidta snabba och effektiva ätgärder mot bakgrund av den
aktuella krisen. Kommissionen far ocksä möjlighet att ge ett tydligt politiskt budskap.

Även om rekommendationen senare följ s av lagstiftning om tillsynsorganens översyn av
ersättningspolicyer skulle en rekommendation ha fördelen att den ger en snabb politisk signal
i väntan pä förhandlingar om och införande av lagstiftning. Den skulle ocksä fungera som
katalysator för enhetliga principer för hela branschen.
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7. HANDLINGSALTERNATIVEN OCH DERAS KONSEKVENSER

Följande politiska handlingsalternativ har bedömts: A) inga ätgärder, B) bättre genomförande
av EU:s gällande regelverk, C)nya bestänunelser om ersättningar tili ledande
befattningshavare och D) nya bestämmelser om ersättningspolicyer inom finanstjänstesektorn.
Inom alteraativen C och D beaktas flera underalternativ som inte utesluter varandra.

7.1. Ersättningar tili ledande befattningshavare i börsnoterade bolag

Alternativ C anses vara det bästa alternativet. Det innebär att nya principer införs bäde för
ersättningsstrukturen och för utarbetandet och tillämpningen av ersättningspolicyn.

När det gäller ersättningspolicyns struktur införs intern benchmarking av ersättningar tili
ledande befattningshavare även för företagsinterna styrelseledamöter och (högre) tjänstemän i
företaget. Dessutom fastställs ett tak för avgängsvederlaget och ett villkor att avgängsvederlag
inte utbetalas vid misslyckanden. Det förespräkas balans mellan fast och rörlig ersättning, och
den rörliga ersättningen kopplas tili pä förhand fastställda och mätbara resultatkrav. För att
främja företagets längsiktiga bärkraft omfattar alternativet ocksä balans mellan längsiktiga
och kortsiktiga resultatkrav, senare utbetalning av den rörliga ersättningen, en viss
intjänandeperiod för aktieoptioner och aktier, innehav av en del av aktierna tills anställningen
avslutats samt möjlighet att kräva äterbetalning av den rörliga ersättningen.

När det gäller bolagsstyrning innefattar detta alternativ principer som syftar tili att förbättra
aktieägarnas kontroll över ersättningspolicyn genom bättre information tili och ökat ansvar för
aktieägarna (särskilt institutionella investerare) när det gäller att utöva rösträtten i fraga om
ersättningar tili ledande befattningshavare. För att undvika intressekonflikter anges ocksä att
företagsexterna styrelseledamöter inte ska fä aktieoptioner. För att stärka
ersättningskommittens roll och redovisningsskyldighet förespräkas att minst en ledamot ska
ha tillräcklig sakkunskap om frägor som rör ersättning och att ledamöterna ska delta i
bolagsstämman där ersättningsforklaringen diskuteras för att lämna ytterligare information tili
aktieägarna. For att trygga konsulternas oberoende ska de konsulter som bistär
ersättningskomrnitten inte anlitas av företaget.

7.2. Ersättningar inom finanstjänstesektorn

Alternativ D anses vara det bästa alternativet. Det innebär att nya principer införs för
ersättningsstrukturen, för utarbetandet och tillämpningen av ersättningspolicyn, för
information tili externa berörda parter och för tillsynsorganens översyn. När det gäller
ersättningspolicyns struktur införs den allmänna principen att ersättningspolicyn ska
Överensstämma med god och effektiv riskhantering. Finansinstituten bör därför skapa balans
mellan fast och rörlig ersättning, med en fast ersättning som är tillräckligt hög för att
personalen inte ska behöva förlita sig tili bonusar. Den rörliga ersättningen ska kopplas tili
resultat och tili större delen utbetalas senare med hänsyn tili riskperspektivet för det
bakomliggande resultatet. Den ska ocksä kunna krävas tillbaka om sä är lämpligt, och
resultatkriterierna ska utformas sa att det längsiktiga resultatet väger tyngre och det
bakomliggande resultatet justeras för risk, kapitalkostnader och likviditet.

När det gäller styrning av ersättningspolicyer införs en allmän princip om att
ersättningspolicyn bör utmärkas av intern öppenhet och insyn, vara tydlig och
väldokumenterad och innehälla regler för att undvika intressekonflikter. Styrelsen ska ansvara
för övervakning av ersättningspolicyns tillämpning inom hela företaget, med adekvat
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medverkan av interna kontrollfunktioner, personalavdelningar eller experter. De parter som
utformar och tillämpar ersättningspolicyn ska vara oberoende. Ersättningspolicyn ska
uppdateras vid behov och personalen ska i forväg kanna tili vilka kriterier som används för att
fastställa deras ersättningar och ha tillgäng tili bedömningsprocessen.

När det gäller Information införs den allmänna principen att externa berörda parter ska fä
adekvat, tydlig och lättbegriplig Information om företagets ersättningspolicy. Detta mäl kan
uppnäs pä flera sätt. Den allmänna regeln att alla principer ska prövas med avseende pä
proportionalitet, beroende pä finansinstitutets storlek och karaktär och verksamhetens
komplexitet, ska även galla information.

Beträffande tillsynsorganens översyn av ersättningspolicyer kräver alternativD att
tillsynsorganen med tillgängliga instrument ska se tili att finansinstituten i största möjliga
utsträckning tillämpar principerna för en god ersättningspolicy och har en ersättningspolicy
som överensstämmer med effektiv riskhantering. Tillsynsorganen ska dessutom beakta
fmansinstitutens storlek och karaktär och verksamhetens komplexitet
(proportionalitetsprincipen).

Det valda alternativet innebär for det första att de nya principerna ska tillämpas pä alla aktörer
inom finanstjänstesektorn. Därigenom undviker man eventuella kryphäl och förebygger en
snedvridning av konkurrensen mellan olika sektorer. Eftersom vissa principer kan vara mer
relevanta för vissa kategorier av finansinstitut kan medlemsstaterna dock i samband med
genomförandet anpassa och komplettera principerna sä att de olika finansinstitutens särskilda
situation beaktas.

För det andra innebär det valda alternativet att principerna ska tillämpas pä alla finansinstitut
oavsett storlek. Om mänga smä finansinstitut har en olämplig ersättningspolicy som främjar
överdrivet risktagande kan det sammantaget leda tili en betydande risk för systemet För att
undvika onödiga kostnader för finansinstituten kan medlemsstaterna dock se tili att deras
storlek, verksamhetsomräde och komplexitet beaktas.

För det tredje kan principerna tillämpas pä alla personalkategorier, dock särskilt pä dem vars
arbete involverar risktagande. Alternativt kan de tillämpas enbart pä de personalkategorier
som kan päverka finansinstitutets riskprofil. Bäda dessa varianter kan betraktas som det bästa
alternativet.

7.3. Samstämmighet och framtidsperspektiv

Dessa rekommendationer bör betraktas som en del av ett större ätgärdspaket.

Kommissionen meddelade den 4 mars att ett lagförslag kommer att utarbetas för att ställa
ersättningsordningarna inom finanstjänstesektorn under stabilitetstillsyn. Lagförslaget
kommer att behandla bankernas och investeringsföretagens ersättningspolicy och kommer att
ingä i de planerade ändringarna av kapitalkravsdirektivet i juni 2009. Liknande lagförslag
inom andra fmansiella sektorer (t.ex. försäkringssektorn) kan ocksä vara nödvändiga och
kommer att övervägas. En rekommendation om ersättningspolicy inom finanstjänstesektorn
kan ocksä ge vägledning om vilka principer som ska följas och kan fungera som utgängspunkt
för en dialog mellan finansföretagen och berörda tillsynsorgan.

Idag ansvarar de nationella tillsynsorganen för tillämpningen av dessa principer. Deras
ständpunkter i frägan samordnas i viss män genom EU:s tillsynskommitteer (Europeiska
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värdepapperstillsynskommitten, Europeiska banktillsynskommitten och Europeiska
tillsynskommitten för försäkringar och tjänstepensioner). Om tillsynsstrukturen pä EU-nivä
förändras, som rekommenderas i de Larosiere-rapporten, skulle tillsynen pä detta omräde
behöva integreras i de nya strukturerna. Om lämpligt kan detta inkludera en roll för det
europeiska rädet för systemrisker, när det gäller systemrisker med gränsöverskridande
ftnansiella grupper, och utökad samordning mellan tillsynsorganen i fräga om
mikroprudentiell tillsyn.

Vid G20-toppmötet i London (den 2 april 2009) beslutade man att godkänna och införa de
stränga nya principer för lön och andra ersättningar som Forum för finansiell stabilitet (FSF)
rekommenderar samt att stödja hällbara ersattningsordningar och socialt ansvar för alla
företag. Förslaget tili rekommendation om finanstjänstesektorn överensstämmer med och
kompletterar FSF-principerna.

Bankernas och investermgsibretagens bolagsstyrningssystem har utsatts för "belastningsprov"
genom finanskrisen, och stora brister har konstaterats. Som framgär av meddelandet av
den 4 mars kommer detta att behandlas i en rapport som ska läggas fram före ärets slut.

Den relativt otillfredsställande tillämpningen av de nuvarande rekommendationerna om
ersättningar tili ledande befattningshavare ger anledning tili allvarliga tvivel om att reglerna
för bolagsstyrning fatt avsedd verkan. Kommissionen har inlett en undersökning i denna fräga
och resultaten förväntas läggas fram under 2009.

8. OVERVAKNEVG OCH UTVÄRDERING

De nya rekommendationerna kommer att innehälla en uppmaning tili medlemsstaterna att
underrätta kommissionen om de ätgärder som vidtas. Kommissionen avser ocksä att stärka
övervakningsmekanismerna för att forbättra tillämpningen av rekommendationerna.

Efter ett är kommer kommissionen att utvärdera bäda rekommendationerna mot bakgrund av
de erfarenheter som gjorts och resultatet av övervakningen.
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KOMISSION TIEDONANTO 

Oheisasiakirja  
komission suositukseen suositusten 2004/913/EY ja 2005/162/EY täydentämisestä 

julkisesti noteerattujen yhtiöiden hallinto- tai valvontaelinten jäsenten palkkoja ja 
palkkioita koskevan järjestelmän osalta sekä komission suositukseen 

rahoituspalvelualan palkka- ja palkkiopolitiikasta 

I. Johdanto  

Finanssikriisi on paljastanut vakavia heikkouksia rahoitusmarkkinoiden sääntelyssä ja 
valvonnassa. Komissio johtaa laaja-alaista uudistusta, jonka tavoitteena on soveltaa kriisistä 
saatuja opetuksia ja varmistaa tulevaisuuden vastuulliset ja luotettavat rahoitusmarkkinat. 
Tässä tilanteessa palkka- ja palkkiopolitiikka on ollut suuren yleisön, tiedotusvälineiden, 
tutkijoiden ja poliittisten päättäjien erityisen kiinnostuksen kohteena. 

Laaja yksimielisyys vallitsee siitä, että lyhyen aikavälin tuottoihin perustuvat 
korvausjärjestelmät, joissa ei ole otettu riittävästi huomioon niihin liittyviä riskejä, ovat 
johtaneet kannustimiin, jotka ovat saaneet rahoituslaitokset osallistumaan liian riskialttiiseen 
toimintaan. Suurta huolta on aiheuttanut myös se, että yritysjohtajien palkat ja palkkiot ovat 
viime aikoina nousseet huomattavasti ja että hallinto- tai valvontaelinten jäsenten palkkojen ja 
palkkioiden muuttuvien osien merkitys kasvaa koko ajan kaikilla talouden aloilla. 

Tähän tiedonantoon liitetyt kaksi suositusta ovat ensimmäinen vaihe komission strategiassa 
puuttua tähän merkittävään ongelmaan. Kuten komission tiedonannossa Elvytys Euroopassa1 
todetaan, tavoitteena on kehittää rahoitusalan yritysten riskinhallintaa ja sopeuttaa 
palkkakannustimet yhtiöiden yleiseen kestävään kehitykseen.  

Tässä vaiheessa komissio suosittaa useita periaatteita ja parhaita käytäntöjä. Jäsenvaltioiden 
pitäisi varmistaa, että yhtiöt soveltavat niitä suunnitellessaan ja toteuttaessaan 
palkkapolitiikkaa, jolla palkitaan pitkän aikavälin kestävästä tuloksesta. Alan menestyksekäs 
uudistaminen riippuu toimintakulttuurin todellisesta muutoksesta asianomaisissa yrityksissä. 
Antamalla suositukset tässä vaiheessa komissio pyrkii kannustamaan yhtiöitä panemaan 
kestävän palkka- ja palkkiopolitiikan periaatteet täytäntöön, kun ne tarkastelevat 
henkilöstönsä työsopimuksia vuodeksi 2010. 

Komissio antaa näiden suosituksen jatkoksi säädösehdotukset saattaakseen palkka- ja 
palkkiojärjestelmät toiminnan vakauden valvonnan piiriin. Se esittää kesäkuussa ehdotukset 
vakavaraisuusdirektiivin tarkistamiseksi varmistaakseen, että sääntömääräinen pääoma kattaa 
riittävällä tavalla pankkien kaupankäyntivarastoon, arvopaperistettuihin omaisuuseriin ja 
palkka- ja palkkiopolitiikkaan liittyvät riskit. Komissio asettaa etusijalle pankki- ja 
investointipankkialan lainsäädäntötoimenpiteet, koska näillä aloilla on havaittu epäsuhteisten 
kannustimien kielteisiä vaikutuksia eniten. Seuraavaksi komissio aikoo tarkastella pankkien 
ulkopuolisiin rahoituspalveluihin liittyviä lisätoimenpiteitä.  

II. Komission suositus suositusten 2004/913/EY ja 2005/162/EY täydentämisestä 
julkisesti noteerattujen yhtiöiden hallinto- tai valvontaelinten jäsenten palkkoja ja 
palkkioita koskevan järjestelmän osalta 

                                                 
1 KOM(2009) 114 lopullinen, 4.3.2009. 
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Komission nykyiset suositukset julkisesti noteerattujen yhtiöiden hallinto- ja valvontaelinten 
jäsenten palkoista ja palkkioista (2004/913/EY) ja toimivaan johtoon kuulumattomien tai 
valvovien hallinto- tai valvontaelimen jäsenten tehtävistä sekä hallinto- tai valvontaelimen 
komiteoista (2005/162/EY) eivät kata kaikkia viime kuukausien aikana esille tulleita 
kysymyksiä. Suosituksissa ei varsinkaan edellytetä, että johtajien palkat ja palkkiot olisivat 
yhtiöiden pitkän aikavälin etujen mukaisia.  

Julkisuuteen on viime aikoina tullut useita huomiota herättäneitä tapauksia, minkä lisäksi on 
saatu yhä enemmän näyttöä siitä, että johtajien palkkausrakenteita on uudistettava. Komission 
uudessa suosituksessa hallinto- ja valvontaelinten jäsenten palkka- ja palkkiorakenteesta ja 
julkisesti noteerattujen yhtiöiden hallinto- ja valvontaelinten jäsenten palkka- ja 
palkkiopolitiikan suunnittelusta ja toteutuksesta vahvistetaan uudet periaatteet, joilla 
täydennetään vanhoja suosituksia. Tämä vastaa Ecofin-neuvoston 2. joulukuuta 2008 antamia 
päätelmiä, joissa komissiota pyydetään ”päivittämään suosituksensa osakkeenomistajien 
harjoittaman tehokkaamman valvonnan edistämiseksi sekä tiiviimmän yhteyden luomiseksi 
palkan ja suoritusten välille, myös eropalkkojen osalta ("kultaiset kädenpuristukset”)”. 

Uuden suosituksen soveltamisala on sama kuin nykyisissä suosituksissa, eli suositusta 
sovelletaan kaikkien julkisesti noteerattujen yhtiöiden hallinto- tai valvontaelinten jäseniin.  

Tarkoituksenmukaisella palkka- ja palkkiopolitiikalla varmistetaan tulosperusteinen palkkaus 
ja kannustetaan hallinto- tai valvontaelinten jäseniä varmistamaan yhtiön keskipitkän ja pitkän 
aikavälin kestävyys. Nykyinen vuonna 2004 annettu suositus perustuu ajatukseen 
tulosperusteisesta palkkauksesta ja tietojen antamiseen palkka- ja palkkiopolitiikasta. Uudessa 
suosituksessa annetaan puolestaan lisäohjeistusta, jotta näihin tavoitteisiin päästäisiin 
noudattamalla tarkoituksenmukaisen palkka- ja palkkiopolitiikan suunnittelua koskevia 
parhaita käytäntöjä. Siinä keskitytään tiettyihin näkökohtiin hallinto- ja valvontaelinten 
jäsenten palkka- ja palkkiorakenteessa sekä näiden jäsenten palkkoja ja palkkioita koskevaan 
päätöksenteko- ja valvontajärjestelmään, mukaan lukien osakkaiden harjoittama valvonta. 

Palkka- ja palkkiopolitiikan rakenteen osalta uudessa suosituksessa otetaan käyttöön 
palkkojen ja palkkioiden oikeasuhteisuuden periaate yhtiöissä, eli johtajien palkkojen ja 
palkkioiden vertaaminen hallintoelimen muiden toimivaan johtoon kuuluvien jäsenten sekä 
yhtiön (ylempien) toimihenkilöiden palkkoihin ja palkkioihin. Erorahoihin (kultaiset 
kädenpuristukset) tulisi soveltaa ylärajoja, eikä niitä tulisi maksaa lainkaan, jos eroaminen 
johtuu epäonnistumisesta. Jotta palkkaus kytkeytyisi paremmin tuloksiin, uudessa 
suosituksessa edellytetään myös palkkauksen kiinteiden ja muuttuvien osien välistä 
tasapainoa ja kytketään muuttuvien osien myöntäminen ennalta määriteltyihin ja mitattavissa 
oleviin tulosperusteisiin.  

Yhtiöiden pitkän aikavälin kestävyyden edistämiseksi uudessa suosituksessa edellytetään 
lyhyen ja pitkän aikavälin tulosperusteiden välistä tasapainoa, hallinto- tai valvontaelimen 
jäsenten palkkojen ja palkkioiden muuttuvan osan maksun lykkäämistä, vähimmäisaikoja, 
joiden kuluessa osakeoptioiden käyttöoikeuksia ja osakkeiden omistusoikeuksia ei siirretä 
saajalle, ja sitä, että vähintään osa osakkeista on säilytettävä työsuhteen päättymiseen saakka. 
Yhtiöiden olisi viimeisenä keinona vaadittava takaisin palkkojen ja palkkioiden muuttuvat 
osat, jotka on maksettu sellaisten tietojen pohjalta, jotka ovat myöhemmin osoittautuneet 
ilmeisen virheellisiksi. 

Hallinto- tai valvontaelimen jäsenten palkka- ja palkkiopolitiikkaa koskevan päätöksenteko- 
ja valvontajärjestelmän osalta uuteen suositukseen sisältyy periaatteita, joilla pyritään 
parantamaan osakkaiden mahdollisuutta valvoa palkka- ja palkkiopolitiikkaa. On ratkaisevan 
tärkeää, että osakkaat, erityisesti yhteisösijoittajat, käyttävät äänioikeuksiaan päätettäessä 
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johtajien palkoista ja palkkioista. Jotta eturistiriitoja voitaisiin lieventää, toimivaan johtoon 
kuulumattomien jäsenten ei tulisi saada osakeoptioita palkan ja palkkion osana.  

Palkkiokomiteoilla on keskeinen rooli vastuullisessa palkkapolitiikassa. Palkkiokomitean 
toiminnan ja vastuuvelvollisuuden lujittamiseksi uusissa periaatteissa edellytetään, että 
ainakin yhdellä palkkiokomitean jäsenellä on riittävästi palkka- ja palkkioasioiden 
asiantuntemusta. Lisäksi uusiin periaatteisiin sisältyy palkkiokomitean jäsenten velvoite 
osallistua yhtiökokouksiin, joissa keskustellaan palkka- ja palkkioselvityksestä, jotta asiaa 
voitaisiin myöhemmin selostaa osakkaille. Jotta palkka- ja palkkioasioissa neuvoviin 
konsultteihin liittyviä eturistiriitoja voitaisiin lieventää, palkkiokomiteaa neuvovien 
konsulttien ei tulisi neuvoa kyseisen yhtiön muita elimiä samanaikaisesti. Uudessa 
suosituksessa selvennetään tehokkuuden parantamiseksi palkkiokomiteoiden toimintaa ja 
kokoonpanoa, mutta tämä tapahtuu vuoden 2005 suosituksessa vahvistetun roolin ja tehtävien 
mukaisesti. Näin ollen voimatasapaino ja suhteet hallintoelimiin (tai tapauksen mukaan 
valvontaelimiin) jäävät ennalleen. Hallintoelimen, joka koostuu pelkästään julkisesti 
noteeratun yhtiön toimivaan johtoon kuulumattomista jäsenistä ja joka päättää toimivaan 
johtoon kuuluvien jäsenten palkoista ja palkkioista, voidaan katsoa vastaavan 
palkkiokomiteaa. 

Olisi otettava huomioon, ettei suositus vaikuta millään lailla työmarkkinaosapuolten 
itsenäisyyteen työehtosopimusneuvotteluissa.  

III. Komission suositus rahoituspalvelualan palkka- ja palkkiopolitiikasta 

Komissio antaa myös uuden suosituksen rahoituspalvelualan palkoista ja palkkioista, jotta 
voitaisiin puuttua alan yrityksissä esiintyviin ylettömiin kannustimiin ja liialliseen 
riskinottoon. Suosituksen ansiosta EU:sta tulee edelläkävijä G20-huippukokouksessa 
Lontoossa 2. huhtikuuta 2009 tehtyjen sitoumusten täytäntöönpanossa. G20-maat sopivat 
tuolloin, että ne ”tukevat palkkausta ja korvauksia koskevia vakausfoorumin (FSF) uusia 
tiukkoja periaatteita ja panevat ne täytäntöön sekä kannattavat kestäviä korvausjärjestelmiä 
ja kaikkien yritysten sosiaalista vastuuta”. Rahoituspalvelualan palkoista ja palkkioista 
annettu suositus vastaa ja täydentää vakausfoorumin periaatteita. 

Kaikki rahoituspalvelualan sektorit kuuluvat suosituksen soveltamisalaan riippumatta 
rahoituslaitoksen koosta tai siitä, onko kyseessä julkisesti noteerattu yhtiö vai ei. Näin 
vältetään mahdolliset porsaanreiät ja estetään kilpailun vääristyminen eri sektoreiden ja 
rahoituslaitosten välillä. Periaatteita sovelletaan kaikkiin henkilöstöluokkiin, joiden 
ammatillisella toiminnalla on vaikutus rahoituslaitoksen riskiprofiiliin. 

Uusi suositus sisältää periaatteet, jotka koskevat palkka- ja palkkiorakennetta, palkka- ja 
palkkiopolitiikan suunnittelua ja toteutusta, palkka- ja palkkiopolitiikkaa koskevien tietojen 
antamista sidosryhmille ja valvontamenettelyä. Rakenteen, päätöksenteon ja valvonnan, 
tietojen antamisen ja viranomaisten harjoittaman valvonnan välisen tasapainon pitäisi edistää 
rahoituslaitosten moitteetonta palkka- ja palkkiopolitiikkaa. Erityisenä tavoitteena on 
varmistaa, että tällainen politiikka on sopusoinnussa tehokkaan riskinhallinnan ja pitkän 
aikavälin kestävyyden kanssa. 

Rahoituspalvelualan palkka- ja palkkiopolitiikan tulisi olla sopusoinnussa moitteettoman ja 
tehokkaan riskinhallinnan kanssa ja edistää sitä. Tätä varten rahoituslaitosten olisi pyrittävä 
löytämään tarkoituksenmukainen tasapaino palkkojen ja palkkioiden kiinteiden ja muuttuvien 
osien välillä.  

Kiinteän osan olisi oltava riittävän suuri sen varmistamiseksi, ettei henkilöstö ole liian 
riippuvainen bonusmaksuista. Muuttuvan osan pitäisi olla yhteydessä tulokseen, ja sen 
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pääosan maksua pitäisi lykätä, jotta huomioon voidaan ottaa palkkauksen perustana olevan 
tuloksen riskinäkymät. Muuttuvaan palkkaukseen olisi sovellettava tuloksen 
mittaamisperusteita, joissa pitäisi suosia rahoituslaitosten pidemmän aikavälin tuloksia, ja 
mittausta olisi tarkistettava ottamalla huomioon palkkauksen perustana olevaan tulokseen 
liittyvä riski, pääomakustannukset ja likviditeetti. Rahoituslaitosten pitäisi myös vaatia 
takaisin palkkojen ja palkkioiden muuttuvat osat, jotka on maksettu ilmeisen virheellisiksi 
jälkeenpäin osoittautuneiden tietojen perusteella.  

Uudessa suosituksessa otetaan myös käyttöön uudet tärkeä periaatteet, jotka koskevat 
rahoituslaitosten palkka- ja palkkiopolitiikan päätöksenteko- ja valvontajärjestelmää. Palkka- 
ja palkkiopolitiikan olisi oltava sisäisesti avointa, selkeää ja asianmukaisesti dokumentoitua, 
ja sen olisi sisällettävä eturistiriitojen välttämiseen tähtääviä toimenpiteitä. Hallinto- tai 
valvontaelimen olisi näin ollen vastattava koko rahoituslaitoksen palkka- ja palkkiopolitiikan 
toteutuksen valvonnasta, ja valvonnassa olisi riittävässä määrin oltava mukaan sisäinen 
valvonta ja henkilöstöosasto (tai asiantuntijoita) sekä osakkaita. Palkka- ja palkkiopolitiikan 
suunnittelussa ja toteutuksessa mukana olevien hallinto- tai valvontaelinten jäsenten ja 
muiden henkilöstön jäsenten olisi oltava riippumattomia. Jotta palkka- ja palkkiopolitiikalla 
päästäisiin sen tavoitteisiin, politiikkaa olisi päivitettävä ajan mittaan rahoituslaitoksen 
muuttuvan tilanteen mukaan ja henkilöstön jäsenten olisi ennakolta tiedettävä palkan ja 
palkkion määritysperusteet ja pystyttävä tutustumaan heitä koskevaan arviointiprosessiin. 

Tietojen antaminen rahoituslaitosten palkka- ja palkkiopolitiikasta on tehokkaan valvonnan 
olennainen edellytys. Palkka- ja palkkiopolitiikasta olisi annettava riittävästi tietoja 
sidosryhmille selkeällä ja helposti ymmärrettävällä tavalla.  

Lisäksi uudessa suosituksessa otetaan käyttöön rahoituslaitosten palkka- ja palkkiopolitiikan 
valvontamenettelyä koskevat uudet periaatteet. Valvojien olisi varmistettava käytettävissään 
olevien valvontavälineiden avulla, että rahoituslaitokset soveltavat moitteettoman palkka- ja 
palkkiopolitiikan periaatteita mahdollisimman laajamittaisesti ja että niiden palkka- ja 
palkkiopolitiikat ovat sopusoinnussa tehokkaan riskinhallinnan kanssa.  

Oikeasuhteisuuden periaatteen noudattamiseksi valvojien olisi otettava huomioon 
rahoituslaitoksen luonne ja koko sekä toimintojen monimutkaisuus, jotta voidaan arvioida, 
onko rahoituslaitos noudattanut moitteetonta palkka- ja palkkiopolitiikkaa koskevia 
periaatteita. 

Jotkin moitteetonta palkka- ja palkkiopolitiikkaa koskevat yleiset periaatteet saattavat itse 
asiassa olla merkityksellisempiä tietyille rahoitusalan yritysten luokille kuin muille. Sen 
vuoksi edellytetään, että jäsenvaltiot voivat yleisiä periaatteita soveltaessaan mukauttaa ja 
täydentää niitä asianomaisten rahoituslaitosten erityistilanteen perusteella, jotta vältettäisiin 
perusteettomat kustannukset ja varmistettaisiin oikeasuhteisuuden periaatteen toteutuminen.  

IV. Jatkotoimet 

Nämä suositukset ovat ensimmäinen vaihe ehdotussarjassa, jolla palkkakannustimet pyritään 
sopeuttamaan yritysten pitkän aikavälin tulosten kestävyyteen. Toisessa vaiheessa komissio 
antaa säädösehdotukset, joilla kansalliset valvojat valtuutetaan velvoittamaan rahoituslaitokset 
toteuttamaan palkka- ja palkkiopolitiikkaa, joka on sopusoinnussa tehokkaan riskinhallinnan 
kanssa.  

Komissio ottaa kesäkuussa käsittelyyn pankkien ja sijoituspalveluyritysten palkka- ja 
palkkiopolitiikan (jossa markkinoiden toimintapuute on nykytietojen mukaan ilmeisintä) 
esittämällä vakavaraisuusdirektiiviä muuttavan toimenpidepaketin. Ehdotettavilla 
lainsäädäntömuutoksilla palkka- ja palkkiopolitiikka sekä sen yhteys riskinhallintaan 
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saatetaan selkeästi osaksi toiminnan vakauden valvontaa mainitun direktiivin mukaisessa 
valvojan kokonaisvalvonnassa. Luottolaitoksille ja sijoituspalveluyrityksille asetetaan 
oikeudellinen velvoite harjoittaa tehokkaan riskinhallinnan kanssa sopusoinnussa olevaa 
palkka- ja palkkiopolitiikkaa, ja valvojat voivat toteuttaa toimenpiteitä tarttuakseen 
luottolaitoksissa ja sijoituspalveluyrityksissä tältä osin mahdollisesti ilmeneviin puutteisiin.  

Rahoitusalan palkka- ja palkkiopolitiikkaa koskevassa komission uudessa suosituksessa 
vahvistetut periaatteet ovat tämän velvoitteen noudattamisen kannalta hyvin merkityksellisiä. 
Ne tarjoavat lisäohjeistusta siitä, kuinka tämä sitova velvoite voidaan täyttää, sekä kehyksen, 
jossa valvojat voivat arvioida yritysten palkka- ja palkkiorakenteita toisen pilarin mukaisessa 
valvontamenettelyssä.  

Vakavaraisuusdirektiivin tulevat muutokset eivät korvaa suositusta vaan täydentävät sitä. 
Suosituksilla on selkeä jatkuva lisäarvo, sillä niissä esitetään markkinoille selkeässä muodossa 
ennen lainsäädäntövaatimusten hyväksymistä parhaat käytännöt, joita komissio pitää 
tarkoituksenmukaisina. Lisäksi lainsäädäntötoimessa on keskityttävä periaatteisiin, eikä se 
sovellu parhaiden käytäntöjen vahvistamiseen niin yksityiskohtaisella tasolla kuin 
suosituksissa on mahdollista.  

Vastaavia lainsäädäntöaloitteita olisi ehkä harkittava myös muilla rahoitusaloilla (kuten 
vakuutusalalla). Ennen kuin tämä toteutuu, rahoituspalvelualan palkka- ja palkkiopolitiikkaa 
koskeva suositus antaa ohjeistusta myös näillä aloilla sovellettavista periaatteista, ja 
suosituksen pohjalta voidaan käynnistää rahoitusalan yritysten ja asianomaisten valvojien 
välinen vuoropuhelu myös näillä aloilla. 

Aiemmista suosituksista vuonna 2007 laaditut arviointikertomukset toivat esille vahvuuksia 
mutta myös joitakin heikkouksia. Komissio aikoo lisätä seurantamekanismeja, jotta molempia 
suosituksia sovellettaisiin tehokkaammin. Komissio tarkastelee vuoden kuluttua kumpaakin 
suositusta saatujen kokemusten ja edellä mainitun seurannan tulosten valossa ja antaa 
arviointikertomuksen siitä, miten jäsenvaltiot ovat noudattaneet kumpaakin suositusta.  

Suositukset eivät rajoita palkkoja ja palkkioita koskevia erityisiä kansallisia toimenpiteitä, 
joista päätetään rahoitusalan kansallisten pelastuspakettien yhteydessä. Komissio on 
suhtautunut myönteisesti tällaisiin kansallisiin toimenpiteisiin valtiontuista tekemissään 
päätöksissä. Nämä toimenpiteet ovat kuitenkin poikkeuksellisia, ja niiden tarkoituksena on 
kompensoida valtion tukitoimenpiteiden aiheuttama vääristyminen. Niillä ei voida korvata 
yleisiä suuntaviivoja, joita kaikkien rahoituslaitosten on noudatettava sekä tavanomaisissa että 
poikkeuksellisissa markkinatilanteissa. 
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MEDDELANDE FRÅN KOMMISSIONEN 

som åtföljer  
kommissionens rekommendation som kompletterar rekommendationerna 2004/913/EG 
och 2005/162/EG beträffande ersättningen till ledande befattningshavare i börsnoterade 

bolag och kommissionens rekommendation om ersättningspolicy inom 
finanstjänstesektorn 

I. Inledning 

Finanskrisen har avslöjat allvarliga brister i regleringen och övervakningen av 
finansmarknader. Kommissionen leder en omfattande reform för att dra nytta av krisens 
lärdomar och se till att finansmarknaderna i framtiden utmärks av ansvar och tillförlitlighet. I 
detta sammanhang har ersättningspolicyn fått särskild uppmärksamhet bland allmänheten, i 
massmedia, bland akademiker och politiska beslutsfattare.  

Det råder bred enighet om att ersättningsordningar grundade på kortsiktig avkastning, utan 
adekvat hänsyn till riskerna, har bidragit till att stimulera finansinstitut att ge sig in på 
högriskaffärer. Allmän bekymran har också luftats om senare tids betydande höjningar av 
företagsledares ersättningar och att den rörliga delen av dessa oavbrutet ökar inom alla 
sektorer av ekonomin. 

De två rekommendationer som åtföljer detta meddelande är den första etappen i 
kommissionens strategi för att åtgärda detta viktiga problem. Kommissionens meddelande 
”Främja återhämtning i Europa”1 syftar allmänt till att förbättra finansföretagens riskhantering 
och anpassa prestationslönerna till hållbar utveckling. 

I denna första etapp rekommenderar kommissionen en rad principer samt bästa praxis, som 
medlemsstaterna bör se till att företagen tillämpar när de utformar och tillämpar en lönepolitik 
som belönar långsiktig hållbar utveckling. För att reformen på området ska bli framgångsrik 
krävs en regelrätt kulturell förändring på de berörda företagen. Genom att lägga fram sina 
rekommendationer nu söker kommissionen uppmuntra företagen att tillämpa principerna om 
hållbar ersättningspolicy, när de ser över sina anställningskontrakt för 2010. 

Kommissionen kommer att följa upp rekommendationerna med lagstiftningsförslag, i syfte att 
ersättningssystem ska omfattas av stabilitetstillsyn. I juni kommer kommissionen att lägga 
fram förslag om ändring av kapitalkravsdirektivet, för säkerställande av att lagstadgat kapital i 
tillräcklig utsträckning täcker riskerna med bankers handelslager, värdepapperisering och 
ersättningspolicy. Kommissionen prioriterar lagstiftningsåtgärder inom bank- och 
investeringsbankssektorn, eftersom det här finns flest belägg för att felaktiga incitament fått 
negativa konsekvenser. I senare etapper kommer kommissionen att överväga ytterligare 
åtgärder som avser finansiella tjänster utanför banksektorn. 

II. Kommissionens rekommendation om att komplettera rekommendationerna 
2004/913/EG och 2005/162/EG när det gäller ordningen för ersättningar till ledande 
befattningshavare i börsnoterade bolag 

Alla de frågor som blivit relevanta de senaste månaderna täcks inte av kommissionens 
gällande rekommendationer om ersättningar till ledande befattningshavare i börsnoterade 
företag (2004/913/EG) respektive om uppgifter för företagsexterna styrelseledamöter eller 

                                                 
1 KOM(2009) 114 slutlig av den 4 mars 2009. 
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styrelseledamöter med tillsynsfunktion i börsnoterade bolag och om styrelsekommittéer 
(2005/162/EG). I rekommendationerna krävs bland annat inte att företagsledares ersättning 
ska kopplas till företags långsiktiga intressen. 

Efter flera uppmärksammade fall på senare tid och allt fler belägg för att företagsledares 
lönestruktur behöver förbättras, lägger kommissionen fram en ny rekommendation om 
strukturen på ledande befattningshavares ersättning och om hur ersättningspolicyn ska 
utformas och fungera för ledande befattningshavare i börsnoterade företag. I denna läggs en 
rad nya principer fram som kompletterar de gällande rekommendationerna. Detta ligger i linje 
med Ekofinrådets slutsatser av den 2 december 2008, där kommissionen uppmanades ”att 
uppdatera sin rekommendation i syfte att främja en effektivare aktieägarkontroll och 
uppmuntra en starkare koppling mellan lön och prestationer, inklusive avgångsvederlag 
(’gyllene fallskärmar’).” 

Den nya rekommendationen har samma tillämpningsområde som de gällande 
rekommendationerna, nämligen att vara tillämplig på ledande befattningshavare i alla 
börsnoterade företag. 

En lämplig ersättningspolicy säkerställer resultatlön och stimulerar ledande befattningshavare 
att trygga företagets bärkraft på medellång och lång sikt. De gällande rekommendationerna 
från 2004 baseras på idén om resultatlön med offentliggörande av ersättningspolicyn. I 
jämförelse ger den nya rekommendationen ytterligare vägledning om hur detta mål uppnås 
genom bästa praxis vid utformningen av lämplig ersättningspolicy. Det fokuserar på vissa 
aspekter på de ledande befattningshavarnas ersättningsstruktur samt styrningen av dessas 
ersättning, inklusive aktieägarnas övervakning. 

Beträffande ersättningsstrukturen införs i den nya rekommendationen 
proportionalitetsprincipen för företagets ersättning, på så sätt att de ledande 
befattningshavarnas ersättning som riktmärke har ersättningen till övriga styrelseledamöter 
och de (högre) tjänstemännen i företaget. Det bör fastställas en gräns för avgångsvederlaget 
(gyllene fallskärmar) och det bör inte betalas ut vid misslyckanden. För att stärka kopplingen 
mellan lön och resultat krävs i den nya rekommendationen också en balans mellan fast och 
rörlig ersättning, där utbetalning av den rörliga delen omfattas av förutfastställda och mätbara 
resultatkriterier. 

För främjande av företagets långsiktiga bärkraft förespråkas i den nya rekommendationen en 
balans mellan lång- och kortsiktiga resultatkriterier. Vidare förespråkas uppskjuten 
utbetalning av de ledande befattningshavarnas rörliga ersättning, en minsta intjänandeperiod 
för aktieoptioner och aktier respektive ett minsta innehav av en del av aktierna tills 
anställningen avslutats. I sista hand bör företagen kunna återkräva rörliga ersättningar som 
utbetalats på grundval av uppgifter som senare visat sig vara felaktiga. 

När det gäller styrningen av ersättningspolicyn för de ledande befattningshavarna, innehåller 
den nya rekommendationen principer som syftar till att förbättra aktieägarnas tillsyn på detta 
område. Av avgörande betydelse är att aktieägare och särskilt institutionella investerare 
använder sina rösträtter i denna fråga. För att minska intressekonflikter bör aktieoptioner inte 
ingå i företagsexterna styrelseledamöters ersättning. 

Ersättningskommittéer har en nyckelroll i ansvarsfull lönepolitik. För att stärka 
ersättningskommitténs funktion och ansvarighet, innebär de nya principerna att minst en 
ledamot bör ha tillräcklig sakkunskap på ersättningsområdet. Dessutom innebär de nya 
principerna att ersättningskommitténs ledamöter är skyldiga att delta på stämmor där 
ersättningsförklaringen diskuteras, så att de kan lämna förklaringar till aktieägarna. För att 
stävja intressekonflikter för konsulter bör slutligen konsulter som ger ersättningskommittén 
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råd inte samtidigt ge råd till andra företagsorgan. För ökad effektivitet klargörs i den nya 
rekommendationen också ersättningskommittéernas funktion och sammansättning, fast inom 
ramen för nuvarande roll och funktioner enligt rekommendationerna från 2005. Inga 
förändringar sker alltså av maktstrukturen och relationerna i styrelser (eller tillsynsråd i 
tillämpliga fall). En grupp med enbart företagsexterna styrelseledamöter i ett börsnoterat 
bolag som beslutar om ersättningen till styrelseledamöter kan anses motsvara en 
ersättningskommitté. 

Noteras bör att denna rekommendation inte på något sätt påverkar det oberoende som 
arbetsmarknadens parter har att föra kollektiva förhandlingar 

III. Kommissionens rekommendation om ersättningspolicy inom finanstjänstesektorn  

Dessutom lägger kommissionen fram en ny rekommendation om ersättningar inom 
finanstjänstesektorn för att motverka perversa incitament och ett överdrivet risktagande på 
alla nivåer i företagen. Genom rekommendationen går EU i spetsen när det gäller att 
genomföra de åtaganden som gjordes vid G20-toppmötet i London den 2 april 2009. Vid G20-
toppmötet beslutade man att godkänna och införa de stränga nya principer för lön och andra 
ersättningar som Forum för finansiell stabilitet (FSF) rekommenderar samt att stödja hållbara 
ersättningsordningar och socialt ansvar för alla företag. Den andra rekommendationen om 
ersättning i sektorn för finansiella tjänster överensstämmer med och kompletterar FSF-
principerna. 

Rekommendationen gäller alla sektorer i finanstjänstesektorn, oavsett finansinstitutets storlek 
och oavsett om det är ett börsnoterat bolag. Därigenom undviker man eventuella kryphål och 
förebygger en snedvridning av konkurrensen mellan olika sektorer och finansinstitut. 
Principerna gäller alla personalkategorier vars yrkesverksamhet har faktisk påverkan på 
finansinstitutets riskprofil.  

Den nya rekommendationen innehåller principer för ersättningsstrukturen, för utarbetandet 
och tillämpningen av ersättningspolicyn, för information till aktieägare och för 
tillsynsorganens översyn. Denna balans mellan struktur, styrning, offentliggörande och tillsyn 
bör ha en positiv inverkan på ersättningspolicyn i finansinstitut, särskilt för att säkerställa att 
policyn är förenlig med effektiv riskhantering och långsiktig bärkraft. 

Ersättningspolicyn i finanstjänstesektorn bör vara förenlig med och främja en sund och 
effektiv riskhantering. Därför bör finansinstituten ha en lämplig balans mellan rörliga och 
fasta delar i ersättningen.  

Ersättningens fasta del bör vara tillräckligt hög, så att personalen inte förlitar sig enbart på 
bonusen. Den rörliga delen kopplas till prestation, och större delen av den bör utbetalas senare 
med hänsyn till riskperspektivet för den bakomliggande prestationen. Rörliga ersättningar bör 
uppfylla vissa prestationskriterier, som ska utformas så att det långsiktiga resultatet gynnas 
och den bakomliggande prestationen justeras för risk, kapitalkostnader och likviditet. Vidare 
bör finansinstituten kunna återkräva rörliga ersättningar som utbetalats på grundval av 
uppgifter som senare visade sig vara felaktiga.  

Genom den nya rekommendationen införs också viktiga nya principer om beslutsstyrning 
avseende ersättningspolicyn i finansinstitut. Ersättningspolicyn bör utmärkas av öppenhet och 
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insyn och vara tydlig, väldokumenterad och innehålla regler för att undvika intressekonflikter. 
Detta innebär även att styrelsen ska ansvara för övervakning av ersättningspolicyns 
tillämpning för finansinstitutet som helhet, med lämplig medverkan av interna 
kontrollfunktioner, personalavdelningar eller experter samt aktieägare. Styrelseledamöter och 
annan personal som utformar och tillämpar ersättningspolicyn ska vara oberoende. För att 
ersättningspolicyns mål ska uppnås bör den uppdateras när finansinstitutets situation 
förändras, och personalen ska i förväg känna till vilka kriterier som används för att fastställa 
ersättningarna och hur bedömningsprocessen går till. 

Offentliggörande av ersättningspolicyn i finansinstitut är ett nödvändigt villkor för en effektiv 
övervakning. Aktieägarna bör få akdekvat, tydlig och lättbegriplig information om 
ersättningspolicyn.  

Genom den nya rekommendationen införs också nya principer om tillsynsorganens översyn 
av finansinstitutens ersättningspolicy. Tillsynsorganen ska, med hjälp av sina instrument, se 
till att de finansiella instituten i största möjliga utsträckning tillämpar principerna för en god 
ersättningspolicy och har en ersättningspolicy som är förenlig med en effektiv riskhantering.  

I fråga om proportionalitet bör tillsynsorganen beakta de finansiella institutens storlek och 
inriktning och verksamhetens komplexitet för att bedöma om de är förenliga med principerna 
om en sund ersättningspolicy. 

Vissa allmänna principer om en sund ersättningspolicy kan vara mer relevanta för vissa 
kategorier av finansinstitut än andra. För att undvika onödiga kostnader och följa 
proportionalitetsprincipen får därför medlemsstaterna, när de tillämpar de allmänna 
principerna, anpassa och komplettera dem beroende på det berörda finansinstitutets situation.  

IV. Nästa steg 

Dessa rekommendationer utgör det första steget i en serie förslag för att anpassa 
prestationslönerna till hållbara långsiktiga prestationer i företagen. I en andra fas kommer 
kommissionen att lägga fram lagförslag om att bemyndiga nationella tillsynsorgan att tvinga 
finansinstitut att införa en ersättningspolicy som är förenlig med en effektiv riskhantering.  

I juni kommer kommissionen att åtgärda frågan om ersättningspolicy i banker och 
värdepappersföretag (där det tydligaste marknadsmisslyckandet har inträffat enligt de 
uppgifter som hittills framkommit) genom de planerade ändringarna av kapitalkravsdirektivet. 
De lagändringar som kommer att föreslås ska ställa ersättningspolicyn och dess koppling till 
riskhantering under stabilitetstillsyn genom tillsynsorganens översyn enligt det direktivet. 
Kreditinstitut och värdepappersföretag kommer att bli skyldiga enligt lag att ha en 
ersättningspolicy som är förenlig med en effektiv riskhantering, och tillsynsorganen kommer 
att kunna vidta åtgärder om kreditinstituten och värdepappersföretagen brister i detta 
hänseende.  

De principer som anges i kommissionens nya rekommendation om ersättningspolicyn i 
finanssektorn är mycket relevanta för att denna skyldighet ska uppfyllas. De kommer att ge 
ytterligare vägledning om hur den bindande skyldigheten kan uppfyllas, samt en ram för de 
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tillsynsorgan som bedömer företagens ersättningsstrukturer vid granskningen enligt andra 
pelaren.  

De kommande ändringarna av kapitalkravsdirektivet kommer inte att ersätta 
rekommendationen, utan komplettera den. Rekommendationerna har en klar fördel, både 
genom att tydligt signalera till marknaden den bästa praxis som kommissionen anser vara 
lämplig i väntan på lagfästa krav, och eftersom ett lagförslag måste inrikta sig på principer 
och därför inte är lämpligt för att ange bästa praxis på den detaljnivå som är möjlig i 
rekommendationerna.  

Liknande lagförslag inom andra finansiella sektorer (t.ex. försäkringssektorn) kan också 
komma att beaktas. Rekommendationen om ersättningspolicy inom sektorn för finansiella 
tjänster kan också ge vägledning om vilka principer som ska följas även i andra sektorer och 
kan fungera som utgångspunkt för en dialog om detta mellan finansinstitut och berörda 
tillsynsorgan. 

Utvärderingsrapporterna från 2007 av de tidigare rekommendationerna visade både starka och 
svaga sidor. Kommissionen avser att stärka övervakningsmekanismerna för att förbättra 
tillämpningen av båda rekommendationerna. Efter ett år kommer kommissionen att utvärdera 
båda rekommendationerna mot bakgrund av de erfarenheter som gjorts och resultatet av 
övervakningen och lämna in en utvärderingsrapport om medlemsstaternas tillämpning av 
rekommendationerna.  

Slutligen bör det noteras att rekommendationerna inte påverkar nationella åtgärder om 
ersättning inom ramen för nationella krispaket för finanssektorn. Kommissionen har 
välkomnat sådana nationella åtgärder i sina beslut om statligt stöd. Dessa åtgärder är dock 
exceptionella, och syftar till att kompensera för de snedvridande effekter som statliga 
ingripanden medför. De kan inte ersätta de allmänna riktlinjer som tillämpas av alla 
finansinstitut i normala och exceptionella marknadsförhållanden.  


