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Tarkistettu palkkiosuositus on annettu hyvin ripeasti, ilman perusteellisempaa sisdllon
vamistelua, ilman riittdvaa jasenvaltioiden, yhtididen ja niiden etutahojen kuulemista ja
ilman vaikutusten arviointia. Suomi pitaa térkeand, etta komission suositukset
vamistellaan paremman sééntelyn periaatteiden mukaisesti ja ettd suosituksiin liitetéan
riittdva vaikutusarvio. Julkisesti noteerattujen yhtioiden hallintoa koskevien vaatimusten
uudistamisen kannalta on tarkeétd, ettd komission suosituksia tarkistetaan harkitusti ja
kansainvalisesti kilpailukykyisellatavalla.

Tarkistettu suositus on tavoitteiltaan kannatettava silté osin kuin sill& pyritéan lisédmaén
listattujen yhtididen palkka- ja palkkiojarjestel mien avoimuutta erityisesti
osakkeenomistgjien ja muiden sijoittajien tiedontarpeiden tayttamiseks.

Toisaalta tarkistettu suositus on noteerattujen yhti6iden erilaisuuden ja erilaisten
toimintamallien vuoks osittain ongelmallinen palkka ja palkkiojarjestelman sisdltoa
koskevien vaatimusten, kuten kohdeyhtion toiminnan tavoitteiden méaérittelyn, osalta.
Rahoituspalvelualan yritysten osalta tarpeellisina pidettavia palkka- ja palkkiopolitiikan
sisdltda koskevia periaatteita el ole perusteltua soveltaa sellaisenaan kaikkiin
noteerattuihin yhtidihin ilman riittdvaa vaihtoettojen ja vaikutusten arviointia.

Tausta ja perustel ut

Tarkistettu palkkiosuositus on seurausta komission 4.3.2009 Eurooppa-neuvostolle
antamasta tiedonannosta, jossa komissio ilmoitti vahvistavansa vuoden 2004
palkkiosuositusta, jossa e varsinkaan edellytetd, ettajohtgien palkat ja palkkiot olisivat
yhtididen pitkan aikavalin etujen mukaisia. Aiemmin komissio oli ilmoittanut, etta
vuoden 2004 ja 2005 suositusten tarkistustarve arvioidaan valmisteltavana olevan
jasenvaltioiden kaytantta koskevan selvityksen perusteella. Finanssikriisi, suurten
teollisuusyritysten taloudellisiin vaikeuksiin liittyva mittava julkinen tuki joissakin
jasenvaltioissa, keséan EU-parlamenttivaalit ja uuden komission valinta ovat aikaistaneet
suosituksen antamista noin puolella vuodella. Komissio kehottaa jasenvaltioita
toteuttamaan tarkistetun palkkiosuosituksen soveltamisen edistdmiseks tarvittavat toimet
31.12.2009 mennessa

Kaytettdvissi el ole riittévaa selvitysta jasenvaltioiden palkkiojérjestel makaytannoista
elka vaikutusarviota. Tarkistettu palkkiosuositus on vamisteltu hyvin nopeasti,
jasenvaltioita, yhtidita ja niiden etutahoja on kuultu vain luonnostelluista periaattei sta.
Suositusluonnoksesta ei ole pyydetty lausuntoja mainituilta tahoilta ennen suosituksen
antamista.

Padasiallinen sisdlto:
Tarkistetun suosituksen soveltamisala on sama kuin vuoden 2004 suosituksessa.

Palkka- ja palkkiopolitiikan osalta tarkistetussa suosituksessa edellytetéan, etté jos
palkka- ja palkkiopolitiikka sisaltaa palkkojen ja palkkioiden muuttuvia osia, yhtididen
olis asetettava muuttuville osille rgjat. Palkkojen ja palkkioiden kiinteiden osien olisi
oltava niin suuria, etta yhtiét voivat pidattéd muuttuvat osat, jos tulosperusteet eivét

tayty.

Palkkojen ja palkkioiden muuttuvien osien myodntaminen olisi tehtava riippuvai seksi
ennalta méaéritellyista ja mitattavissa olevista tulosperusteista. Tulosperusteilla olisi
edistettéva yhtion pitkan aikavalin elinkel poisuutta, ja niihin olisi siséllyttava yhtion
pitkan aikavalin arvonmuodostuksen kannalta merkityksellisia ei-taloudellisia perusteita,



3(6)
kuten sovellettavien sééntdjen ja menettelyjen noudattaminen. Muuttuvasta osasta suurin
osa olis annettava vasta tietyn véhimmaisgjan kuluttua. Toimivan johdon ja
liikkeenjohdon tydsopimusten tulisi olla sellaisia, ettd yhtio voi vaatiatakaisin sellaisia
muuttuvia osia, jotka on suoritettu myéhemmin ilmeisen virheelliseks osoittautuvien
tietojen perusteella. Eroraha e yleensa sais ylittaa tiettya maaras, joka el yleensi sais
olla suurempi kuin kahden vuoden kiinted palkka tai vastaava méara. Erorahaa el tulis
maksaa, jos irtisanominen johtuu huonosta suorituksesta.

Osakkeina maksettavien palkkioiden osalta osakkeiden omistusoikeuden pitaisi siirtya
aikaisintaan kolmen vuoden kuluttua osakkeiden tai myontamisesta. Samat periaatteet
koskevat osakeoptioita ja vastaavia osakkeisiin oikeuttavia tai osakkeiden
arvonmuutokseen perustuvia palkitsemigarjestelmia Téllaisten palkitsemismuotojen
olisi oltava riippuvaisia ennalta maaritellyista ja mitattavissa olevista perustei sta.

Osakkeiden omistusoikeuden siirtdmisen jalkeen hallinto- tai valvontaelinten jasenten
olis séilytettava itselldan tietty madra osakkeita toimikautensa paéttymiseen saakka
ottaen kuitenkin huomioon tarve rahoittaa osakkeiden hankintamenot. Séilytettavien
osakkeiden magra olis vahvistettava esimerkiks siten, etté se vastaa koko vuosipalkan
kaksinkertaista arvoa (seka kiintedt ettéd muuttuvat osat mukaan luettuina).

Tarkistetun palkkiosuosituksen mukaan toimivaan johtoon kuulumattomien tai valvovien
jasenten palkkioihin e saisi sisdltyd osakeoptioita.

Hallinto- tai valvontaelinten jasenten palkkoja ja palkkioita koskevien tietojen
antaminen. Tarkistetun palkkiosuosituksen mukaan selkeéssa ja hel ppotaj uisessa
selvityksesta pitdis mainita, miten valituilla tulosperusteilla edistetdan yhtion pitkén
aikavalin etuja, milla menetelmilla selvitetdan tulosperusteiden tayttymista, palkkojen ja
pa kkioiden muuttuvien osien maksamisen lykkaamisen maaréajat, erorahaperiaatteet,
odotusajat, joiden kuluttua osakkeiden omistusoikeudet siirtyvét sagjalle,
osakeomistuksen séilyttémista koskevat periaatteet, riittévét tiedot yhtion omaa palkka-
ja pakkiopolitiikkaa luotaessa tarkastel luista yhti6iden muodostamista vertaisryhmista

Lisdks tarkistetun palkkiosuosituksen mukaan jasenvaltioiden olisi kannustettava
erityisesti institutionaalisia osakkaita osallistumaan tarvittaessa yhtiokokouksiin ja
k&yttamaén aanioikeuttaan hallinto- tai valvontaelinten jasenten palkkojaja palkkioita
koskevissa kysymyksissa ottaen huomioon tassa suosituksessa seka al kuperéi sessa

pal kkiosuosituksesta ja johdon jésenten rii ppumattomuutta koskevasta suosituksesta
ilmenevét periaatteet.

Palkkiokomitea. Palkkiokomitean jésenisté ainakin yhdella tulis olla palkka ja
palkkiopolitiikkaa koskevaa tietamysta ja kokemusta. Palkkiokomitean olisi
sdanndllisesti tarkasteltava toimivaan johtoon kuuluviatai liikkeenjohtoon osallistuvia
jasenia koskevaa palkka- ja palkkiopolitiikkaa, osakkeina maksettavia palkkioita koskeva
politiikka mukaan luettuna, seka kyseisen politiikan toteuttamista. K &yttaessaén
konsultin palveluja tietojen ssamiseks palkka ja palkkiojérjestelmié koskevista
markkinastandardei sta palkkiokomitean olisi varmistettava, ettéa kyseinen

konsultti ei samanaikaisesti neuvo kyseisen yhtion henkil 6stdosastoa, toimivaan

johtoon kuuluviatai litkkeenjohtoon osallistuvia jasenia Palkkiokomitean olisi
varmistettava, etta yksittaisten toimivaan johtoon kuuluvien tai liikkeenjohtoon
osallistuvien jasenten palkat ja palkkiot ovat oikeassa suhteessa muiden yhtién toimivaan
johtoon kuuluvien tai liikkeenjohtoon osallistuvien jasenten ja yhtion muun henkil 6stén
jasenten palkkoihin ja palkkioihin. Palkkiokomitean olisi raportoitava osakkaille
tehtéaviensa hoitamisesta j a oltava tété varten lasna yhti 6kokouksessa.
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Kansallinen késittely:

Kilpailukyky-, Rahoituspalvelut ja padomaliikkeet — ja vakuutuspalvelut- EU-
vamistelujaostot (lagjat kokoonpanot) kesakuussa 2009.

Eduskuntakésittely:

Késittely Euroopan parlamentissa:

Kansallinen lainsdadantd, ml. Ahvenanmaan asema:

Tarkistetussa pal kkiosuosituksessa kehotetaan jasenvaltioita ilmoittamaan komissiolle
31.12.2009 menness4, miten jasenvaltio aikoo edistda suositusten periaatteiden
toteutumista. Komissio tulee seuraamaan suosituksen toteutumista ja arvioimaan tarvetta
mahdollisiin muihin toimenpiteisiin myéhemmin.

Erikseen selvitetdan tarvittavalla tavalla, miten tarkistetun palkkiosuosituksen periaatteet
voitaisiin tarkoituksenmukaisella tavalla toteuttaa Suomessa.

Vuonna 2004 annettu listayhtididen jondon palkkiosuositus on Suomessa toteutettu
osittain osakeyhtitlaissa ja arvopaperimarkkinal aissa ja osittain itsesdantelyna porssin
tiedottami sséannoissa ja Suomen listayhtididen hallinnointikoodi —suosituksessa (2008).

V oimassa ol eva suomalai seen noteerattuun yhtioon sovellettava lainsdadanto ja
itsesdantely koskee hallituksen jasenten ja toimitugohtajan palkkioita ja palkkoja.
Palkitsemiskriteerien yhteytta yhtion toiminnan tavoitteisiin ja riskienhallintaan ei ole
todettu nimenomaisesti. Y htiokokous péattéa hallituksen jasenten palkkioista seka
paéttaa tai valtuuttaa hallituksen paéttamaan kaikista osakeperusteisista kannustimista.

Y htiékokouksen sitovaa tai neuvoa-antavaa pdatosta el edellytetd muilta osin.
Suomalaisilta listayhtidiltd e myoskaén edellyteta kokonaisvaltaista
palkitsemispolitiikan esittel ya toimintakertomuksessa tai yhtiokokouksessa, kuten eréissa
EU:n jasenmaissa on kaytantona.

Komission tarkistettuun palkkiosuositukseen ja komissiossa valmisteltavan alkuperéisen
suosituksen noudattamista koskevan selvitykseen liittyen Listayhtididen
hallinnointikoodia hallinnoiva Arvopaperimarkkinayhdistys on perustanut kesékuussa
2009 tydryhmén valmistelemaan listayhtididen johdon palkkioita koskevaa itsesééntelya.

Valtioneuvoston talouspoliittisen ministerivaliokunnan 7.6.2007 vahvistama valtio-
omisteisten yhtididen palkitsemiskaytantdja koskeva kannanotto vastaa paaosin
komission tarkistettua palkkiosuositusta. Tarvetta kannanoton tarkistamiseen selvitetéan
valtioneuvoston kanslian johdolla.

Taloudelliset vaikutukset:

Komissio e ole julkistanut arviota suosituksen vaikutuksista.

Muut mahdolliset asiaan vaikuttavat tekijéat:
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Bryssel 30.4.2009
K(2009) 3177

KOMISSION SUOSITUS

suositusten 2004/913/EY ja 2005/162/EY tiydentimisesti julkisesti noteerattujen
vhtibiden hallinto- tai valvontaelinten jasenten palkkoja ja palkkivita koskevan

jirjestelmdn osalta
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KOMISSION SUOSITUS

saositusten 2004/913/EY ja 2005/162/EY tiiydentimisestd julkisesti noteerattujen
yhtididen hallinto- tai valvontaelinten jiisenten palkkoja ja palkkicita koskevan

ijdrjestelmiin osalta

(ETA:n kannalta merkityksellinen teksti)

BUROOPAN YHTEISOJEN KOMISSIO, joka

ottaa huomioon Eurcopan yhteison perustamissopimuksen ja erityisesti sen 211 artiklan toisen
luetelmakohdan

seki katsoo scuraavaa:

(M)

(2)

(3)

4

Komissio antoi 14 péivind joulukuuta 2004 suosituksen 2004/913/EY julkisesti
noteerattyjen vhtididen hallinto- tai valvontaelinten jdsenten palkkoja ja palkkioita
koskevan asianmukaisen jérjestelmin edistimisesti' ja 15 paivind helmikuuta 2005
suosituksen 2005/162/EY julkisesti noteerattujen yhtididen toimivaan johtoon
kuulumattomien tai valvovien hallinto- tai valvontaelimen jdsenten tehtdvistd seki
hallinto- tai valvontaelimen komiteoista’. Kyseisten suositusten pditavoittesna on
varmistaa palkka- ja palkkiokiytinteiden avoimuus; osakkaiden harjoittama palkka- ja
palkkiopolitiikan ja vksittdisten palkkioiden valvonta, joka perustuu osakkaille
annettaviin tietoihin, palkka- ja palkkioselvityksestd jirjestettdvdin velvoittavaan tai
neuvoa-antavaan  dinestykseen ja  osakeperusteisten  palkkiojirjestelmien
hyviksyttimiseen osakkailla; toimivaan johtoon kuulumattomien hallinto- tai
valvontaelinten jisenten harjoittama tehokas ja riippumaton valvonta ja
palkkiokomitean toimiminen palkka- ja palkkiokiytinteiden yhieydessi ainakin
neuvoa-antavassa roolissa.

Suosttusten mukaan komission olisi seuratiava tilannetta, muun muassa suosituksissa
esitettyjen periaatteiden tdytantdonpanoa ja soveltamista, sekd arvioitava jatkotoimien
tarpeellisuutta. Lisdksi viime vuosien kokemukset ja hiljattain my6s finanssikriisi ovat
osoittaneet, ettd palkka- ja palkkiorakenteet ovat tulleet yhd mutkikkaammiksi, niissi
on keskitytty liikkaa lyhyen aikavilin saavutuksiin ja ne ovat joissakin tapauksissa
johtaneet liiallisiin palkkioihin, joihin tulokset eiviit ole antaneet aihetta.

Vaikka hallinto- tai valvontaelinten jisenten palkkojen ja palkkioiden muodosta,
rakenteesta ja madrastd padttivit yhi ensisijaisesti yhtiot, niiden osakkaat ja tapauksen
mukaan tydntekijbiden edustajat, komission mielesti tarvitaan enemmiin periaaticita
siitd, millaisia ovat hallinto- tai valvontaclinten jésenten palkkojen ja palkkioiden
rakenteet, jotka méfritelldin yhtién palkka- ja palkkiopolitiikassa, milld menettelylli
palkoista ja palkkioista piitetiiéin ja miten menettelyd valvotaan,

Tdmi sunositus el vaikmta tySmarkkinaosapuolten mahdollisiin  oikeuksiin
tydehtosapimusneuvotteluissa.

EUVL L 383, 29.12.2004, 5. 55.
EUVLL 52, 25.2.2005, 5. 51.
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Julkisesti noteerattujen vhtididen hallinto- tai valvontaelinten jésenten palkkoja ja
palkkioita koskevaa nykyistd jirjestelm#i olisi lujitettava periaatteilla, joilla
tdydennetdin suosituksissa 2004/913/EY ja 2005/162/EY esitettyjd periaatteita.

Hallinto- tai valvontaelinten jésenten palkkojen ja palkkioiden rakenteella olisi
edistettivi yhtién pitkdn aikavilin elinkelpoisuutta ja varmistettava, ettd palkat ja
palkkiot perustuvat tuloksiin. Palkkojen ja palkkioiden muunttuvat osat olisi sen vuoksi
kytkettivi ennalta médriteltyihin ja mitattavissa oleviin tulosperusteisiin, joihin
kuuluvat myds muut kuin taloudelliset perusteet. Palkkojen ja palkkioiden muuttuville
osille olisi asetettava rajat. Palkkojen ja palkkioiden muunttuvat osat, jotka ovat
huomattavan suuria, tulisi maksaa vasta tietyn ajan, kuten 3—5 vuoden kuluftua, jos
tulosehdot tdyttyvit. Lisdksi yhtididen olisi voitava vaativa takaisin palkkoien ja
palkkioiden muuttuvat osat, jotka on maksettu sellaisten tietojen pohjalta, jotka ovat
osoittautuneet ilmeisen virheellisiksi.

On varmistettava, ettd erorahat, niin kutsutut kultaiset kidenpuristukset, eivit ole
epaonnistumisesta maksettavia palkkioita vaan toimivat ensisijaisessa tarkoituksessaan
turvaverkkona siind tapauksessa, eitd tydsopimus sanotaan irti ennen sen voimassaolon
padttymisti. Sen vuoksi erorahat olisi rajoitettava ennakolta tiettyyn mé#rddn tai
tietynpituiseen ajanjaksoon, jotka eivdt yleensd saisi ylittdd kahta vuosipalkkaa
(ainoastaan vuosipalkan kiintein osan perusteella), eikd erorahoja saisi maksaa, jos
irtisanominen johtuu epétyydyttiviisti suorituksesta tai jos hallinto- tai valvontaclimen
jasen eroaa omasta tahdostaan. Tdmi ei kuitenkaan estdi maksamasta erorahoja
sellajsissa tilanteissa, joissa tyOGsopimus sanotaan jrfi ennen sen voimassaolon
padttymistd yhtidn strategiassa tapahtuneiden muutosten vuoksi, taikka sulautumis-
ja/tai yritysostotilanteissa,

Jigestelmdt, joissa hallinto~ tai valvontaelinten jisenii palkitaan osakkeilla,
osakeoptioilla tai muilla oikeuksilla hankkia osakkeita tai joissa kyseisten jisenten
palkkiot perustuvat osakehintojen muutoksiin, olisi kytkettivi paremmin yhtidn
tulokseen ja pitkdn aikavilin arvonmuodostukseen. Sen vuoksi osakkeisiin olisi
sovellettava asianmukaista odotusaikaa, johon liittyy tulosehtoja. Osakeoptioiden
kéiytobn ja osakkeiden hankintaoikeuden kiiytén tai osakehintojen muutoksiin
perustuvan palkitsemisen tulisi oila mahdoilista vasta tietyn ajan kuluitua ja vain siind
tapauksessa, ettd tulosehdot tiyttyvit. Jotta hallinto- tai valvontaelinten jasenille, jotka
omistavat yhtién osakkeita, ei syntyisi eturistiriitoja, nim# jésenet olisi velvoitettava
sdilyttdimaidn osan osakkeistaan toimikautensa padttymiseen saakka.

Jotta osakkaiden olisi helpompi arvioida yhtién palkka- ja palkkiopolitiikkaa ja
vahvistaa  yhtiébn  vastuuvelvollisuutta osakkaitaan kohtaan, palkka- ja
palkkioselvityksen tulisi olla selked ja helppotajuinen. Lisdksi on tarpeen antaa
enemmiin tietoja palkkojen ja palkkioiden rakenteesta.

Vastuuvelvollisuuden lisdéimiseksi osakkaita olisi kannustettava osallistumaan
yhtidkokouksiin ja kiyttdmé&én harkiten ddnioikeuksiaan. Erityisesti institutionaalisilla
osakkailla olisi oltava johtava rooli sen varmistamisessa, eitd hallinto- ja
valvontaelimilld on entistd suurempi vastuuvelvollisuus palkka- ja palkkioasicissa.

Suosituksessa 2005/162/EY tarkoitetuilla palkkiokomiteoilla on tirked rooli yhtidn
palkka- ja palkkiopolitiikan suunnittelussa, eturistiriitojen ehkdisemisessi sekd
(johto)elinten toiminnan valvonnassa palkka- ja palkkioasioiden yhteydessé.
Palkkiokomiteoiden roolin vahvistamiseksi ainakin yhdelld niiden jasenisti olisi oltava
palkka- ja palkkioasioiden tuntemusta.
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(12) Palkkioasioissa neuvovilla konsulteilla saattaa olla eturistiriitoja esimerkiksi silloin,

(13)

(14)

kun kyseiset konsultit neuvovat palkkiokomiteaa palkkiokiytinteissi ja -jirjestelyissi
ja samalla myds yhti6td tai sen toimivaan johtoon kuuluvia tai liikkeenjohtoon
osallistuvia jésenid. Palkkiokomiteoiden tulisi noudattaa varovaisuutia palkatessaan
palkkioasicissa neuvovia konsultteja, jotta varmistetaan, etti samat konsultit eiviit
neuvo samanaikaisesti yhtién henkilOstdosastoa, ioimivaan johtoon kuuluvia tai
liikkeenjohtoon osallistuvia jisenid.

Ottaen huomioon hallinto- tai valvontaelinten jisenten palkka- ja palkkiokysymysten
merkityksen komissio aikoo hallinto- tai valvontaelinten jisenten palkkoja ja
palkkiotta koskevan yhteisén kehyksen soveltamisen tehostamiseksi kayttda
lagjemmin erilaisia seurantamekanismeja, kuten vuosittaisia tulostauluja ja
jasenvaltioiden tekemid keskindistdi arviointia, Lis#ksi komissio aikoo selvittdd
mahdollisuuksia standardoida hallinto- tai valvontaelinten jisenten palkkoja ja
palkkioita koskevien tietojen ilmotttamista.

Timoituksissa, jotka jésenvaltiot antavat timén suosituksen mukaisista toimenpiteistd,
olisi esitettivd selkedt mifrdajat, joiden kuluessa yhtididen olisi vahvistettava tissd
suosituksessa esitettyjen periaatteiden mukaiset palkka- ja palkkiopolitiikat,

SUOSITTAA:

1.2

2.1,

2.2,

I JAKSO
SOVELTAMISALA JA MAARITELMAT

Soveltamisala

Tamén suosituksen 11 jakson soveltamisala vastaa suosituksen 2004/913/EY I jakson
soveltamisalaa.

Tamdn suosituksen III jakson soveltamisalaa vastaa suosituksen 2005/162/EY
I1I jakson soveltamisalaa.

Jésenvaltioiden olisi toteutettava kaikki tarvittavat toimenpiteet sen varmistamisekst,
etti julkisesti noteeratut yhtiét, jotka kuuluvat suositusten 2004/913/EY ja
2005/162/EY soveltamisalaan, noudattavat it suositusta.

Suosituksissa 2004/913/EY ja 2004/162/EY esitettyjd méiritelmid tiydentdvit
médritelmét

"Palkkojen ja palkkioiden muuttuvilla osilla® tarkoitetaan hallinto- tai valvontaelinten
jésenten palkkojen ja palkkioiden osia, jotka mydnnetdin tulosperusteilla, bonukset
mukaan luettuina.

"Erorahoilla’ tarkoitetaan maksuja, jotka liittyvit toimivaan johtoon kuuluvien tai
liikkeenjohtoon osallistuvien jésenten tydsopimusten irtisanomiseen ennen niiden
voimassaolon pdittymisti, mukaan luettuina maksut, jotka liittyviit irtisanomisajan
kestoon tai tydsopimukseen sisillytettyyn kilpailukieltolausckkeeseen.
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3.2,
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3.4.

3.5.

42,

43,

II JAKSO

PALKKA-JA PALKKIOPOLITIIKKA
(SUOSITUKSEN 2004/913/EY II JAKS0)

Hallinto- tai valvontaelinten jdsenii koskevan palkka- ja palkkiopolitiikan rakenne

Jos palkka- ja palkkiopolitiikka sisiltid paikkojen ja palkkioiden muuttuvia osia,
yhtididen olisi asetettava muuttuville osille rajat. Palkkojen ja palkkioiden kiinteiden
osien olisi oltava niin suuria, ettd yhtit voivat pidattid muuttuvat osat, jos
tulosperusteet eivit tiyty.

Palkkojen ja palkkioiden muuttuvien osien mydntiminen olisi tehtdva riippuvaiseksi
ennalta maéritellyisti ja mitattavissa olevista tulosperusteista.

Tulosperusteilla olisi edistettivd yhtién pitkdn aikavilin elinkelpoisuutta, ja niihin
olisi sisdllyttivd vhtion pitkin aikavdlin  arvonmuodostuksen Kkannalta
merkityksellisid ei-taloudellisia perusteita, kuten sovellettavien siiintéjen ja
menettelyjen noudattaminen.

Kun palkan tai palkkion muunttuva osa mySnnetidfin, suuri osa siitd olisi annettava
vasta tietyn vihimmadisajan kuluttua. Muuttuvan osan osatekijd, jonka antamista
Iykétain, olisi midritettidvd suhteessa sithen, mikd on muuttuvan osan paino palkan
tai palkkion kiinte#fin osaan verrattuna.

Toimivaan johtoon kuuluvien ja liikkeenjohtoon osallistuvien jisenten kanssa
tehtivissd ty0sopimuksissa olisi oltava médriykset, jotka antavat yhtiGlle
mahdollisuuden vaatia takaisin sellaisten tietojen pohjalta annetut palkkojen tai
palkkioiden muuttuvat osat, jotka ovat myShemmin osoittautuneet ilmeisen
virheellisiksi.

Erorahat eivit saisi ylittdd tiettyd kiintedd miirdi tai tiettyd kiintedi vuosipalkan
kerrannaista, joka ei yleensi saisi olla sunrempi kuin kahdelta vuodelta maksettavan
palkan kiinted osa tai sitd vastaava maari.

Erorahoja ei tulisi maksaa, jos irtisanominen johtuu epatyydyttiviisti suorituksesta,

Osakkeina maksettavat palkkiot

Osakkeiden omistusaikeuden pitiisi siirtyd aikaisintaan koltnen vuoden kuluttua
osakkeiden myOntamisesti.

Osakeoptioiden kiyton, osakkeiden hankintaocikeuden kéytén tai osakehintojen
muutoksiin perustuvan palkitsemisen tulisi olla mahdollista aikaisintaan kolmen
vuoden kuluttua niiden my&ntimisesta.

Osakkeiden omistusoikeuden siirtd&misen, osakeoptioiden kaytdn ja osakehintojen
muutoksiin perustuvan palkitsemisen olisi oltava riippuvaisia ennalta miaritellyisti
ja mitattavissa olevista perusteista.

Osakkeiden omistusoikenden siirtdmisen jédlkeen hallinto- tai valvontaelinten
jdsenten olisi sdilytettivd itsellddn tietty miird osakkeita toimikautensa piattymiseen
saakka ottaen kuitenkin huomioon tarve rahoittaa osakkeiden hankintamenot.
Sdilytettivien osakkeiden m#ird olisi vahvistettava esimerkiksi siten, ettii se vastaa
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44.

5.1

5.2

koko vuosipalkan kaksinkertaista arvoa (seki kiinteit ettd muuttuvat osat mukaan
luettuina).

Toimivaan johtoon kuulumattomien tai valvovien jisenten palkkioihin ei saisi
sisiltyd osakeoptioita.

Hallinto- tai valvontaelinten jésenten palkkoja ja palkkioita koskevien tietojen
antaminen

Suosituksen 2004/913/EY 3.1 kohdassa mainitun palkka- ja palkkioselvityksen tulisi
olla selked ja helppotajuinen.

Suosituksen 2004/913/EY 3.3 kohdassa mainittujen tietojen lisiksi palkka- ja
palkkioselvityksen olisi siséllettdvd seuraavat tiedot:

(@) selvitys siitd, miten valituilla tulosperusteilla edistetiiin yhtion pitkén aikavélin
etuja tima suosituksen 3.2 kohdan mukaisesti;

(b)  selvitys menetelmist, joilla tutkitaan, ovatko tulosperusteet tiyttyneet;

(c) riittivat tiedot siitd, kuinka kavan palkkojen ja palkkioiden muuttuvien osien
maksamista lykdtédn timén suosituksen 3.3 kohdan mukaisesti;

(d) mitidvit tiedot politiikasta, jota sovelletaan erorahoihin fimin suosituksen
3.4 kohdan mukaisesti;

(e)  nittdvit tiedot timin suosituksen 4.1 kohdan mukaisista odotusajoista, joiden
kuluttua osakkeiden omistusoikeudet siirtyvit saajalle;

(£ rittivit tiedot politiikasta, jota sovelletaan timén suosituksen 4.3 kohdan
mukaisesti osakkeiden sdilyttimiseen niiden omistusoikeuden siirtymisen
jilkeen;

(g) mittdvdt tiedot sellaisten yhtididen muodostamien vertaisryhmien

koostumuksesta, joiden palkka- ja palkkiopolitiikkaa on tarkastelu kyseisen
yhiion oman palkka- ja palkkiopolitiikkaa luotaessa.

Osakkaiden dénestys

Erityisesti institutionaalisia osakkaita olisi kannustettava osallistumaan tarvittaessa
yhtidkokouksiin ja kiyttiméin harkiten danioikeuksiaan hallinto- tai valvontaelinten
jdsenten palkkoja ja palkkioita koskevissa kysymyksissi oftaen huomioon tdssi
suosituksessa seki suosituksissa 2004/913/EY ja 2005/162/EY esitetyt periaatteet.

IIY 3AKSO

PALKKIOKOMITEA
(SUOSITUKSEN 2005/162/EY LOTTEESSA I OLEVA 3 KOHTA)

Perustaminen ja kokoonpano

Palkkiokomitean jisenistd ainakin yhdelld tulisi olla palkka- ja palkkiopolitiikkaa
koskevaa tietdmystd ja kokemusta.,
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9.2.

9.3.

9.4.

10.

I1.

Rooli

Palkkickomitean olisi siddnnéllisesti tarkasteltava toimivaan johtoon kuuluvia tai
lilkkkeenjohtoon osallistuvia jdsenii koskevaa palkka- ja palkkiopolitiikkaa,
osakkeina maksettavia palkkioita koskeva politiikka mukaan luettuna, sekd kyseisen
politiikan toteuttamista.

Toiminta

Palkkiokomitean olisi tehtdviéd hoitacssaan osoitettava riippumatonta arvosteiukykya
ja lahjomattomuutta,

Kiyttiessddn konsultin palveluja tietojen saamiseksi palkka- ja palkkiojarjestelmii
koskevista markkinastandardeista palkkiokomitean olisi varmistettava, ettd kyseinen
konsultti ei samanaikaisesti neuvo kyseisen yhtion henkildstdosastoa, toimivaan
johtoon kuuluvia tai lilkkeenjohtoon osallistuvia jésenié.

Tehtdvid hoitaessaan palkkiokornitean olisi varmistettava, ettd yksittdisten toimivaan
johtoon kuuluvien tai liikkeenjohtoon osallistuvien jasenten palkat ja palkkiot ovat
oikeassa subteessa muiden yhtidn toimivaan johtoon kuuluvien tai lilkkeenjohtoon
osallistuvien jdsenten ja yhtion muun henkilSston jésenten palkkoihin ja palkkioihin.
Palkkiokomitean olisi raportoitava osakkaille tehtéiviensd hoitamisesta ja oltava titéd
varten lidsné yhtiokokouksessa.

V1 JAKSO
LOPPUSAANNOKSET

Jdsenvaltioita kehotetaan toteuttamaan timén suosituksen soveltamisen edistimiseksi
tarvittavat toimenpiteet 31 piivain joulukuuta 2009 mennessi.

Tétd varten jisenvaltioita kehotetaan jarjestimafin titd suositusta koskevia kansallisia
lenlemistilaisuuksia sidosryhmien kanssa ja ilmoittamaan komissiolle toimenpiteet,
jotka ne ovat toteuttancet timin suosituksen mukaisesti, jotta komissio voi seurata
tarkasti tilannetta ja arvioida sen pohjalta jatkotoimenpiteiden tarpeen.

Téma suositus on osoitettu kaikille jisenvaltioille.

Tehty Brysselissd 30.4.2009.

Komission puolesta
Siim KALLAS
Komission varapuheenjohtaja

B Tr Py

OIKEAKS! TODISTETTL JALIENNOS
Bhfigibtesnn pusieon:

Fl



w
*'ki

%
%

*ﬁ*ft

COMMISSION OF THE EUROPEAN COMMUNITIES

Brussels, 30.4.2009
SEC(2009) 580

COMMISSION STAFF WORKING DOCUMENT

accompanying the

COMMISSION RECOMMENDATION

complementing Recommendations 2004/913/EC and 2005/162/EC as regards the regime

EN

for the remuneration of directors of listed companies
and the

COMMISSION RECOMMENDATION

on remuneration policies in the financial services sector

IMPACT ASSESSMENT

{C(2009) 3159}
{C(2009) 3177}
{SEC(2009) 581}

EN




M o ol B Sl il )

EN

3.1
3.2,
3.3.
34

5.1
3.2,

6.1.
6.2.
6.3.

7.1.
7.2.

TOTOUCHON.c...cciveeier it ccrrae st e e ss s s s sesbe s nesae s v pmrsas s nnenaser s0dnen
Procedural issues and consultation of interested parties..........covuvimirrersnssnsensesera
Problem definition.........coeceecsvencnmnecane

Policy Context .......cocvuvuuenne

Problem definition .........ceoeenens

Expected development if no EU action is taken (baseline scenario)..............ur...
Subsidiarity ........eceeervinn

ODBJECLIVES «..vveeerreni et ettt s mes e s sttt s e b s rmem e e s serabsaba s nnnans
POHCY OPHIONS 11veicrerrinriiireiioriiire s tiinssisssssnieissssrrsmsssnscssessssassresessnsssssassssnsressrssanassvos
Substantive policy OPLONS.......oieverreesiriirecternesssereseressrsnsecssssmasssnmanesisssssssssonsantinons
Choice Of InSITMENL.....coee e sss s s v s sssesaver st e srrmerssreas
Analysis and comparison of IMPACLS ..........coccecisvenininies e ene
Comparison of substantive options: Directors remuneration ...........cveevnecicvecsvesns
Comparison of substantive options: remuneration in the financial sector.....
Discussion of coherence and future developments................

Monitoring and EVAIIAHON .......c.cocveueoiiiivieeie e sessseersacaesse et v s e e srasssenerresessarbsases

EN




EN

1. INTRODUCTION

This impact assessment addresses the subject of executive remuneration policy in listed
companies and remuneration policy in the financial services sector.

Remuneration of directors has been a constant focus of media attention’, academics® and
policy makers. The average level of executive remuneration has increased substantially
over the last 15 years. An important part of this increase is due to the constantly growing
importance of variable pay (performance based pay) in the composition of directors'
remuneration. Whilst variable pay was originally intended to improve performance,
various studies have questioned whether there is in fact a strong link between executive
pay and performance. At the same time, there has been much media and public attention
recently on egregious cases of reward for failure.

The mismatch between executive pay and performance raises serious questions about the
appropriateness of the incentive systerns currently used for executive directors in listed
companies and whether these lead to excessively shori-term management actions and
“pay for failure”. This has been of particular concemn in the financial services sector
because of the ongoing financial crisis.

Whilst remuneration policies and compensation schemes in financial services were not
solely responsible for the crisis, there is a general consensus that badly designed policy
and schemes at all levels in the financial services industry contributed to "short-termism”
and excessive risk-taking without adequate regard to long-term global performance.

Remuneration policy/compensation schemes in the financial sector are part of the
ongoing work of the G20 Group. In their Declaration at the Washington, D.C. Summit on
the Financial Markets and the World Economy’ on 15 November 2008, G20 Leaders
commiitied to "Strengthening Transparency and Accountability of financial institutions”.
They further called for ptiority work on "Reviewing compensation practices as they relate
to incentives for risk taking and innovation”, During the London Summit (2 April 2009) the
G20 leaders agreed to “endorse and implemeni the Financial Stability Forum's (FSF)
tough new principles on pay and compensation and 1o support sustainable compensation
schemes and the corporate social responsibility of all firms",

The Commission's existing Recommendation on Directors’ remumeration® in listed
companies adopted in 2004 does not cover all the relevant issues. In particular, the
Recommendation does not require executive remuneration to be aligned with the long
ferm interest of companies. Moreover, the scope of the existing Recommendation on
executives in listed companies does not fully cover the remuneration problems identified
in the financial sector which go beyond executives and listed financial institutions.

The question of the scope and content of the 2004 Recommendation therefore needs
reviewing as a matter of urgency’, and the potential impacts of a revised framework
assessed.
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The Commission Communication of 4 March 2009° indicated that the Commission
would strengthen its 2004 Recommendation on remunetation of directors of listed
companies and table a new Recommendation on remuneration in financial services to
address perverse incentives and excessive risk-taking throughout firms. The
Communication also stated that the Recommendations would be followed in Autumn
2009 by legislative proposals providing that supervisors may impose capital sanctions on
financial instititions whose remuneration policy is found to generate unacceptable risk.

2. PROCEDURAL ISSUES AND CONSULTATION OF INTERESTED PARTIES

In February 2009, a Steermg Group was formed by DG MARKT to monitor the progress
of the impact assessment report. The Steering Group was made up of representatives of
the Directorates-General EMPL, ENTR, TAXUD, ECFIN and COMP and included a
representative of the Secretariat-General and the Legal Service. The Steering Group met
three times (19 February, 12 March and 26 March 2009). The minutes of the final
meeting are attached in Annex 4,

The Impact Assessment Board delivered its opinion on 3 March 2009 D(2009)2748.
Following the Board's opinion several changes were made to this 1A, in particular the
following: The sections on problem definition and causes of the problem bave been
integrated, restructured and expanded to present more clearly the different dimensions of
the problem and the evidence that underpins them. The sections on policy options
(including sub-components) and, in particular, analysis of impacts have been changed
and substantially expanded so that they are closer linked to the problem drivers identified
and so that the 1A report can be read more easily without consulting Annex 2. The more
contentious sub-components, in view of the objectives set, have been high-lighted.
Moreover, the discussion of the various effects on the supply of directors/employees has
been further elaborated, including the international aspects. More explanations have been
given to justify the scope of the new recommendation for financial services and its
potential role in the future supervisory legislation. Agenda planning or WP reference:
2009/MARKT/059 (executive remuneration) and 2009/MARKT/062 (remuneration in
financial sector).

In preparing this impact assessment report, contributions from the following stakeholders
and events have been taken into account: Member States' contributions in the framework
of the Economic & Financial Committee (EFC) leading to conclusion of the ECOFIN
Council and the European Council of December 2008; OECD public consuliation
meeting on 18 March 2009; Committee of European Banking Supervisors’ (CEBS)
consultation on its draft principles and public hearing on 20th March 2009; The outcome
of a stakeholder meeting on 23rd March 2009 organised by COM; the draft interim report
of a "comply or explain" study on application of Corporate Govemance codes across the
EU commissioned by the European Commission; discussions in the Company Law
Experts Group meeting on 4 March 2009; the European Corporate Governance Forum's
meetings in November 2008 an February 2009 and subsequent statement delivered on 24
March 2009; consultation of the Advisory Group on Corporate Governance and
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Company Law; bilateral meetings held on 11% March and 13* March with stakeholders
inchuding representatives from the banking industry, insurance indusiry and pension
funds, Committee of European Securities Regulators and Committee of European
Insurance and Occupational Pensions Supervisors.

3. PROBLEM DEFINITION
3.1. Policy Context

The current legal context in the Furopean Union will be described, firstly as regards
executive remmuncration in listed companies, and secondly as repards remuneration in the
financial sector. Later sections of the document also provide separate analysis of these
two subjects which are interrelated but which have differing dimensions. The policy
response on both subjects should therefore be coherent but it needs to be calibrated to fit
the different dimensions of the problems identified.

3.1.1.  Directors’ remuneration in listed companies

Corporate Governance, which can be defined in many ways, is usually understood as the
system by which companies are directed and controlled’. The European Commission
adopted in 2003 an action plan for "modemising Company Law and Enhancing
Corporate Governance in the European Union". Adopted in the wake of a series of
corporate governance scandals (Enron, Tyco, Worldcom, Ahold), the European
Commission indicated that "poor corporate governance performance, by some
companies, has pgreatly undermined confidence in capital markets". The Commission
announced several initiatives of importance for directors’ remuneration. Firstly, a
Directive that would require, inter alia, that listed companies publish an annual corporate
governance statement which would refer to the corporate governance code that they apply
subject to a "comply or explain® approach®. Secondly, Recommendations on the role of
non executive/supervisory’ directors and supervisory board committees and on directors'
remuneration.

- Recommendation on the role of non executive/supervisory directors and supervisory
board committees'’.

The Recommendation addresses the role of non executive or supervisory directors in key
areas where executives may have conflicts of interest vis-a-vis shareholders. It includes
minimum standards for qualifications, commitment and independence of non
executive/supervisory directors. The Recommendation foresees that nomination,
remuneration and audit committees should be set up although the board itself must
remain fully responsible for its decisions. In particular, remuneration committees should
be composed exclusively of non executive directors with a majority being independent.

- Recommendation on directors' remuneration’ .

The recommendation contains three main elements: 1) it invites Member States and listed
companies to ensure disclosure of directors' remuneration policy and total remuneration
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and benefits granted to individual directors; 2) remuneration policy should be subject to a
vote (advisory or binding) by shareholders; 3) share based incentive schemes should be
subject to prior shareholders' approval.

The Commission chose Recommendations as a policy response because it was essential
to act quickly. Moreover, Recommendations provided the necessary flexibility in view of
the diversity of corporate governance rules and systems in place in the Member States:
they remain free to choose how they wish to give effect to the Recommendations. This
could for example be done through regulatory measures or ‘comply or explain’ codes.

Though the 2004 Recommendation refers to the linkage between executive directors' pay
and performance (to be included in the remuneration policy statement) and indicates that
share-based schemes should be subject fo the prior approval of shareholders, it does not
touch on the amount and structure of directors’ remuneration. For a multitude of legal,
financial and fiscal reasons, it was considered that the amount and structure of directors’
remuneration should be left primarily to individual companies to decide.

3.1.2. Remuneration in the financial services industry

The corporate governance framework described above also applies to directors of
companies in the financial sector, provided that their companies are listed.

There is currently no single EU instrument specifically targeting remuneration schemes
of executives and employees of financial services companies, in particular no mention is
made of remuneration policy as part of risk management. However, the policy context
slightly varies in different areas of the financial sector as, for instance, provisions on
conflicts of interest or on relations with clients (often known as "conduct of businesses
rules") may have an impact on remuneration. For a detailed analysis, see Annex 1.

Remuneration issues in the framework of national plans to rescue banks have also been
addressed at Community level. The Commission's Communication on the application of
State Aid rules to measures taken in relation to financial institutions in the context of the
current global financial crisis' recalls that public intervention has to be decided at
national level but within a coordinated framework and on the basis of a number of FU
commeon principles. One of these principles is that the management should not retain
undue benefits and that governments are able to intervene to address this if necessary.

The Commission’s recent Communication on the recapitalisation of financial institutions
in the current financial crisis" states that in the case of recapitalisation of banks which
are not fundamentally sound, limitations of executive remunerations or the distribution of
bonuses should be included as a behavioural safeguard.'*

3.2. Problem definition

The current mismatch between executive pay and performance raises fundamental
questions about the appropriateness of incentive systems used for executive directors in
listed companies and whether these lead to excessively short-term management actions
and pay for failure.
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Remuneration schemes in the financial services industry favoured excessive risk-taking
in financial institutions at the expense of their long-term performance’®.

3.2.1, Directors' remuneration in listed companies

Corporate Governance essentially focuses on the problems that result from the separation
of ownership and control, and addresses in particular the principal-agent relationship
between shareholders and executive directors (agency theory'®). The main underlying
assumption is that, especially in the case of a dispersed ownership company, there may be
misalignment/conflict of interests between the management (agents} and the shareholders
(principals). Where this potential conflict of interests poes together with an asymmetry of
information (i.e. the management has privileged access to core information), this can lead
to mismanagement of the company. This leads to costs described as agency costs. In
order to minimise these and thus maximise value creation/economic welfare, there is a
need (i) to remedy this asymmetry of information which is detrimental to shareholders,
through appropriate monitoring mechanisms of executive directors and disclosure of
information; and (ii) to align executive directors' and shareholders’ interests through
appropriate incentives (such as performance-based pay of executive directors).

Whether, and the extent to which, an executive director will fully pursue sharcholders’
interests depends on finding an appropriate way to motivate the executive director.
Agency theory suggests that the performance-based pay contract, which links pay to the
company's wealth via performance indicators, is the most appropriate way.

Mismatch between executive pay and performance

The average level of executive remuneration has increased substantially in recent years
not just in absolute terms but also in relation fo average workers' pay'’. While this
increasing leve! of executives' pay is perceived by some stakeholders to be a problem'® it
is not necessarily evidence of economic inefficiency, i.e. that the performance based
contract has failed.

However, the current financial and economic crisis has highliphted not only the high
level of executive pay, but also 2 mismaich between executive pay and performance.
Payment of very high salaries, bonuses and severance payments to executives when at the
same time companies are underperforming, workers are being laid off and banks are
being bailed-out by taxpayers' money has created public outery in several Member
States'®. Whilst the level of executive pay remains a very debated question, a mismatch
between exccutive pay and performance raises fundamental questions about the
appropriateness of the incentive systems used for executive directors in listed companies
and whether these lead to excessively short-term management actions and to “"pay for
failure". Poor mcentives/structure of executive pay can lead to unjustified transfers of
value from shareholders to executives and prevent companies from using resources in a
more productive manner. Wrong incentives may also lead to short term management
actions. Such problems can affect the long term performance and sustainability of the
companies and therefore alse affect investor confidence, employment, competitiveness
and long term economic growth, Reduced investor confidence will in and of itself affect
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negatively the availability and cost of capital and reduce the efficiency of the capital
market. Going beyond the individual examples of "pay for failure” mentioned in the
press, there is also in the literature in general little evidence of any strong linkage
between the increase in pay of executives and company performance. The 2008 ILO
report on the world of work compares multiple studies on the subject. Several papers
providing a meta-analysis of existing research (Tosi et al., 2000; Dalton et al, 2003)
suggest that no widespread, strong link between compensation and performance has been
established so far*’. The ILO report concludes that "Overall, a stable and significant
relation between pay and performance has yet to be established; where such exists, it
may be expected to be country-specific, depending largely on a country’s economic,
institutional and cultural peculigrities”. Other sources than the ILO report also support
that there is only a weak link between executive pay and company performance”’.

The main issue to be addressed in this impact assessment as repards executive
remuneration is not how much directors are paid (level of pay) but rather structural
problems in incentive schemes which can lead to a mismatch between executive pay and
company performance, in particular at the expense of long-term performance.

Sections below (3.2.2 to 3.2.3) analyse the different causes for this mismatch. The causes
are interlinked and mutually re-enforcing. Performance criteria and structural problems in
the incentive contract are essential aspects of the problem. However, the lack of
accountability of directors towards shareholders has also played an important role in
maintaining the sitnation. Furthermore the short term horizons of institutional
shareholders have also contributed to an excessive emphasis on short term profit driven
behaviors by focusing too much on increasing share value. This in turn raises more
fundamental questions on the role of shareholders in ensuring effective corporate
governance.

3.2.2. Imappropriate structure of directors' remuneration

3.2.2.1. The choice of performance incentives

Although there is a wide range of pay practices, the structure of directors’ remuneration
can be, broadly, divided into the following categories:

- Fixed pay also called base pay or salary which is intended to cover the core role and
responsibilities of the day-to-day running of the company by the executive director.

- Variable pay, which comprises the following elements:

» Annual bonuses (short term incentives): this kind of variable pay is intended
as a reward for meeting annual performance objectives (they are usually paid
in cash but sometimes have a part paid in equity).

» Long-Term Incentives (LTL): this kind of variable pay is intended to reward
meeting performance related to two- to five-year period objectives. These
awards are sometimes described as performance shares, performance units or
long-term cash incentives. Restricted stock awards are also granted as an
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incentive to ensure that the executive directors' interests are aligned with
those of the sharehoiders.

e Other stock awards: Stock options are most commonly used as an incentive
for the executive directors to increase through their action share price and
shareholders' returns. Stock options are sometimes included in what is
considered LTI — and are other times treated separately.

In most cases, however, the total remuneration of top executive directors goes beyond
cash and equity payment®.

Economic theory for performance based pay of executives relies on the assumptions that:
(i) incentive schemes are a useful tool to achieve appropriate balance between risk-
sharing and incentives for executives; and {ii) share value systematically reflects the real
economic situation of companies {and thus is a good indicator of the performance).

The choice of performance incentives for executives' remuneration and the mix and time
horizon of the chosen incentives is a difficult exercise which needs to be calibrated to the
specifics of each company (business strategy, sector of activities, risk appetite etc.) if the
interests of the executives are to be effectively aligned with those of the shareholders.

Concerns have been raised on the consequences of performance based pay for executives:

- Asg for the mix between fixed and variable pay, a too high variable pay component could
under certain circumstances have negative effects. E.g. if the fixed component is low
some companies can find it difficult to cut or eliminate a bonus in a poor financial year.”
It is also argued that variable pay, especially stock options, is often difficult to value both
for remuneration committees and shareholders.”* This implies that the risk of paying too
much compared to performance could increase the more the variable part makes out of
the total remuneration package.

- Furthermore, if a too large part of this variable pay is equity based, it can lead to too
much reliance on market orientated results. This in turn, can lead to management actions
seeking to artificially increase the share price valve of a company, including through
fraudulent behaviour™.

- The performance criteria adopted in rejation to variable pay and the time horizon (often
quarterly earnings) 2 and conditions for payout are often insufficiently aligned with the
long term interests of the company. In a recent survey’’ of more than 400 financial
executives, 80 percent of the respondents indicated that they would reduce discretionary
spending on such areas as research and development, advertising, maintenance, and
hiring in order to meet short-term eamings targets and more than 50 percent said they
would delay new projects, even if it meant sacrifices in value creation. This provides
evidence that there seems to be excessive focus of some corporate leaders, investors and
analysts on short-term, quarterly financial eamnings and a lack of attention to the strategy,
fundamentals, and conventional non-financial approaches to long-term value creation.
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Given the individual character of what constitutes an efficient remuneration policy, and
the lack of consolidated data on individual companies' remuneration structure compared
to their company performance, it is difficult to measure the precise extent of the problems
relating to choice of performance incentives, remuneration mix and time horizon.
However, it is possible to present some general findings on current remuneration
structure practices, which could give some evidence of where the problems especially are
to be found:

- A sharp rise in the use of variable pay, especially equity based remuneration, account by
far for most of the increase in executive remuneration” .

- As for the current practice on the mix of salary, benus and LTI, a comparative study®®
from 2008 of executive pay structure in the 50 biggest companies in Europe and the 50
biggest companies in the US finds that a typical CEO package in Europe is made up of
26% salary, 35% annual bonus and 39% long term incentives (LTI) compared with 15%
salary, 28% bonus and 57% LTI m the US. However, practices in Europe vary
significantly from country to country.*®

- All chief executives of European companies covered were paid an annual bonus. The
median bonus paid to European chief executives was 130% of base salary. The most
common maximum bonus opportunity was 200% of base salary. Most bonus plans (67%)
for chief executives of European companies are driven bg a profit-related measure but
many use a number of other performance measures as well.

- 17 out of the 50 Eurogean companies operate deferred bonuses for their chief executives
(notably in the UK).™ Under such plans part or all of the chief executive’s bonus
payments are deferred for a period after which they are usually paid over in the form of
share or (less commonly) cash, conditional on continned employment. The deferred
bonus value is usually indexed to company share price during the deferral period.
However, deferred pay is used only by around 1/3 of the companies, and seems in general
to be conditional only on continued employment, and not so much as a possible clawback
instrament in case of poor long term performance.”

- The most prevalent long-term incentive plans for European companies are performance
share plans, closely followed by share option plans.* Earnings per Share (EPS) remains
the most prevalent performance measure used for share option plang but other measures,
e.g. premium priced options in Germany, are common. Total Shareholder Returm (TSR)
remains by far the most prevalent measure for performance share plans. The median
aggregate fair value of European chief executives’ long-term incentive awards is 120% of
bage salary, ranging from a median of 55% in Germany to 270% in France.

The European data thus suggests that the variable part is in general quite high (74% in the
50 biggest companies) and has been rising up t0 now, especially the equity based variable
remuneration. Concerns linked to excessive use of variable pay may therefore be
relevant, in particular, those related to a substantial directors' dependency on annual
bonuses and on stock market orientated results. Unfortunately the latter do not
systematically reflect the real economic sitnation of companies®. The data on deferment

10

EN




EN

of bonuses also suggests that the time horizon and conditions for pay out are in many
cases not linked to long term performance. Therefore, setting out principles targeting
certain aspects of the remuneration mix and the time horizon and conditions for payout
could potentially address the problem of a lacking linkage between executive pay and
(long term) performance.

3.2.2.2. The (mis)use of severance pay

Golden parachutes payments originated in the US. The US Supreme Court case law
defined golden parachutes or severance pay as an « Agreement between a corporation
and its top officers which guarantee those officers continued employment, pc;yment of a
lump sum, or other benefits in the event of a change of corporate ownership. »

Originally, these arrangements were introduced as a further incentive to align the
interests of management with those of shareholders. The purpose was to ensure that, in
case of a takeaver bid, in particular a hostile one, management in place would not try to
resist because of fear of loosing their position to the detriment of shareholders' interests.

However the use of golden parachutes has progressively expanded. Mergers or mere
change of the composition of the ownership are nowadays sufficient to trigger a golden
parachute payment. In some cases, no conditions are attached apart from a termination of
the contract of the top executive.

Proponents argue that polden parachutes are mecessary to retain and hire good top
executives, especially in sectors that are subject to merger and acquisitions. Furthermore
they consider that it is fair to grant an indemnity to a departing CEQ given the risks
attached to his position. On the other hand, opponents argue that CEQ's and top
executives are already compensated for their pos1t10n!resp0nsnb1hty and there should not
be any severance pay in case of termination of their contract.*’

In the 1980s5/1990s in the wake of important mergers, golden parachutes made frontline
news because of the amount of compensation that was offered to departing CEO's. In
Europe, it is difficult to have a complete vision on golden parachutes and to compare the
situation in different Member States. Firstly, the compensa.tlon package is designed
differently and can include cash, shares and even pension beneﬁts dependmg on the
country. Secondly, these agreements are subject to different legal®® and tax® regimes in
different Member States and are not subject to the same degree of scrutiny as to their
validity by national courts. Lastly, the disclosure of their content or degree of
nvolvement of shareholders in their conception varies among Member States. Some
Member States do not have any rule or voluntary commitment in place. In other
Member States*’ companies must report compensation linked to early termination of the
contract in the annual report. In the Netherlands, regulation is quite comprehensive and
severance pay assurances have to be reported in advance and in detail. In France,
payment of golden parachutes depends on compliance with performance criteria
published beforehand.
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According to a study conducted by the private consulting firm Hay Groupe in 2007,
“golden parachutes” of French CEOs when they leave their position are the highest in
Europe even if their income levels are in the European average. According to the study,
French CEOs would “double their basic salary and yearly bonus” the day they leave,
whereas only 50% of American CEOs get this kind of package.

Althouph not limited to the financial sector the financial crisis has renewed the attention
on golden pamachutes in the case of failed financizl institutions and generous high
severance pay for their CEO’s that were negotiated beforehand (even though government
money was being poured in). Here again the lack of linkage between the performance of
the departing CEQ's and the level of the severance pay caused public outcry and were
considered a reward for failure* In short, even though situation seems mixed due to
different legal regimes and contents of severance pay, it is clear that use of severance pay
has moved from its original intention {merper and acquisition situation) and that there
seems to be rarely use of stringent performance related conditions foreseen by national
rules (except France). Addressing severance pay would thus be another (complementary)
way of targeting the link between executive pay and performance.

3.2.3. Insufficient oversight of remuneration process
3.2.3.1. Lack of accountability of Directors towards shareholders®

In 2007, the Commission services examined to what extent the 2004 Recormmendation on
directors' remuneration had been followed in Member States' laws and/or corporate
governance codes (following the "comply or explain" approach). The report™ revealed
some positive developments but also some weaknesses. The recommendations on
disclosure on individual director's pay and on approval by shareholders of share-based
remuneration had been largely followed”. However, the implementation of the
recommendation on the disclosure of the remuneration policy, in particular how
remuneration is linked to performance contimued to be low across Member States.
Furthermore, the large majority of Member States do not recommend an advisory vote by
shareholders on the remuneration policy and only a few® require a separate binding vote
on directors' remuneration.

Consolidated and comparable data are scarce as to how companies comply in practice
with the forementioned Recommendations. Many important companies continue not to
disclose performance criteria and bonus targets’. A study analysing the quality of
disclosure by companies shows that information on the fixed and variable component of
the remuneration policy and in particular, the linkage between performance and
remuneration continue to be ome of the least published pieces of information by
companies"s.
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Overview of Dsclosure on Eecutive Comtracts

M Coxnpanies disclosing infanmation on the length of the coptracts of sxeaives
HCarg oisctoging an the notlce periods of exeeis lves
M Companies disclosing information on the severance agrevmannts of wxwcuthves

bischouwe of the relatiwe mportanee of fbed versus variable remunsration

Source; Riskmetrics group

As shown in the charts, disclosure of performance measures or targets differs
substantially between countries but remains relatively unsatisfactory in average. Without
such disclosure it is difficult for shareholders to exercise their rights or apply pressure on
executive remuneration. Addressing better disclosure would therefore be a prerequisite
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for holding directors (and those responsible for setting the pay) more accountable for
directors' remuneration.

Source: RiskMetrics Group

Discloaure of Performance Owarview relabed Lo Yariabie Rermmeration
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Furthermore, it seems that shareholders take a rather passive stance on remuneration
issues even when they do have a say. Thus, to the extent shareholders are consulted,
remuneration issues do not appear to be particularly contentious issues during cornpanies’
general meetings. The overall level of dissent by shareholders on remuneration proposals
among companies sampled in Europe by Riskmetrics' study amounted to 4.8% in first
semester 2008%. This low level of dissent can be partially explained by
separate/alternative meetings on the remuneration issues between management and their
institutional investors/shareholders ahead of the general meetings in order to find prior
agreement. It is interesting to note though that of all the issues presented to investors at
the shareholder meetings sampied in RiskMetrics study, the most contentious by far are
votes related to share mocntwe plans (as they directly impact on shares' value). Apart
from anecdotical evidence®, this would tend to confirm that shareholders are more
concerned about share value than remuneration of directors.

This situation is reinforced by the fact that even institutional shareholders do not always
have in mind real long tenm objectives and may also look for short-term share value
increases. Studies show that average holding periods by imstitutional investors are
between one and two years’ . In the US, the average share is held for less than a year™.
Academic studies tend to prove that equity markets dominated by institutional investors
may have shorter time horizon>.
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Encouraging shareholders to be more active and use their monitoring rights could
therefore also help reducing problems of linkage between executive pay and
performance.

Shareholder yote on Board Remnuneration

% of companies analysad

| 2008 m 2007 . 2006

Source: RiskMetries Group
3.2.3.2. Inadequate role of remuneration committee

In 2007, the Commission services also reported on the application by Member States of
the 2005 Recommendation on the role of mon executive/supervisory directors and
supervisory board committees. It concluded that one of the most important objectives of
the Recommendation was to promote a balanced presence and role of independent non-
executive or supervisory directors in the major fields of potential conflicts of interest
between management and shareholders. Unfortunately, a significant number of Member
States have not recommended the presence of independent directors in all board
committees. Furthermore, the law or the corporate governance code in some Member
States do not recommend a strong presence of independent members in remuneration and
audit committees. In these Member States, executive directors may still be able to have a
major influence on their own remuneration and control over the company's accounts may
be inadequate. As a result, the costs for the company and risk of abuse may remain high.

As stated above, the role of remuneration committees is crucial as they propose
remuneration policy (fixed and variable) to the board and individual director's
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remuneration. However academics have questioned the effectiveness of remuneration
committees™, For some, remuneration committee members have been too much under
the control of the management and iop executives to properly exercise their role. Without
going quite as far as this, others note that remuneration committees are still seeking
legitimacy, have not yet adapted to their relatively new role and tend to reproduce main
stream tools in designing remuneration policy and packages. As a consequence not
enough time is spent in organising and strengthening their role but more on justifying
their position and seeking approval from their main institutional shareholders™.

Therefore, targeting the role and resources within the remuneration committee could
further strengthen the check on linkage between executive pay and performance.

3.2.3.3. The role of remuneration consultants

1t is argued that the level of directors' remuneration is higher whenever remuneration
consultants are ivolved®®. Questions have been maised as to the standards and
methodology used by remuneration consultants when they analyse executives' markets
and external benchmarks for fixing levels of remuneration’’, Some consider that they are
to blame for designing extremely complicated remuneration packages mostly based on
short term profit (market price value). A second issue is the potential conflict of interests
that may arise when a consultancy firm advises both the management and the
remuneration committee on the remuneration policy of the company. Measures
addressing this conflict of interest could be considered to reduce the problem. Further
transpatency over their activity may also be needed*®. Some institutional shareholders
have already called for a code of ethics for remuneration consultants™.

3.2.4. Remuneration in the financial services industry

It is not the purpose of this analysis nor is there space in this document to analyse all the
causes of the financial crisis. The analysis here only relates to those causes of the current
financial crisis that are most directly relevant to the remuneration issue in the financial
services sector, namely issues related to the mismanagement of risks.

The OECD recently provided a thorough analysis (both at macro and micro economic
level) of the causes of the financial crisis, in particular the mismanagement of risks. From
the macroeconomic perspective, the report” explains that as a result of the monetary
policy in force in major economies, “interest rates fell as did risk premia”. As a
consequence of low interest rates "investors were encouraged to search for yield to the
relative neglect of risk which, it was widely believed, had been spread throughout the
financial system via new financial instruments”.

Many economic agents seemed to believe that Hquidity was available without limit. At
the same time, management standards and internal controls failed to appraise the risk of
the new complex financial instruments that were invented. As stressed by the de
Larosiére report: "In this environment of plentiful liquidity and low returns, investors
actively sought higher vields and went searching for opportunities. Risk became mis-
priced. Those originating investment products responded to this by developing more and
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more innovative and complex instruments designed to offer improved yields, often
combined with increased leverage™' .

This analysis is shared at global level. In the Working Group documents of the G20, it is
further stated that “as the same time, regulated banks and financial institutions supported
the acceleration of financial innovation and the push towards more unregulated pools of
capital by establishing of-balance sheet and structured investment vehicles. These
unregulated investment vehicles, created in response to features of the regulatory and
accounting framework, oftern financed their operations without minimum capital buffers
or adeguate liguidity plans, were exposed to maturity mismatches, and held asset
compositions whose risks were ofien misunderstood”. **

In April 2008, a Counterparty Risk Management Policy Group Il (CRMPG III or the
Policy Group)63 was formed in the US to analyse the (then} credit market crisis of 2007
and 2008. In its report of summer 2008, the Group was among the first** to conclude that
compensation schemes in the financial services were one of five primary driving forces
of the financial crisis and to stress the need for better linkage between compensation
schemes and long term firm wide profitability (in line with Institute of International
Finance recommendations)®”.

Badly designed compensation schemes in the financial services industry (with strong
emphasis on short-term profits) contributed to excessive "short-termism” and risk taking
from financial institutions without adequate regard to their long-term global performance.
It is important to note that this issue not only involves directors” and managers” pay, but
extends to remuneration schemes also at other levels in the financial sector, notably for
those persons whose work involves risk-taking (e.g. traders) and whose remuneration for
a variable part is a function of performance.

The EU working group on pro-cyclicality set up by the ECOFIN Council concluded that
"remuneration policies can enhance pro-cyclicality by promoting shori-termism.
Following the FSF Report recommendation and recent initiatives by some EU countries,
supervisors could address this concern through Pillar 2 guidance. A coordinated
approach at EU level would seem appropriate.”

Remuneration policies/compensation schemes in financial services can not be held as
solely responsibie for the financial crisis.. Other causes such as the role of credit rat:inﬁg
agencies, the regulatory and supervisors' failures substantially contributed to the crisis™-
However compensation schemes based on short-term retums, without adequate
consideration for the corresponding risks, substantially contributed to the financial
institutions engagement in riskier businesses”. Risk management within financial
institutions and oversight by regulators did not keep pace with financial innovations,
mispricing of risks and the linkage between risks and remuneration schemes.

Sections below analyse why remuneration policies in banking and investment firms
contributed to excessive risk taking. Perverse incentives played a significant role in this
regard. Serious shoricomings in internal control (lack of appropriate corporate
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governance checks) and in oversight of supervisors failed to effectively prevent the
mismanagement of risks.

3.2.5 Perverse incentives

While annual cash bonuses are a key variable element of remuneration common in many
companies across business sectors, it is nowhere as deeply embedded as in the financial
services industry.

Investment banks have long set aside an important portion of their income for employees'
compensation/remuneration: for large investments banks that portion can exceed 50
percent of net reverue®™ with a total compensation pool in some cases above $10
billion®. Much of that pool is normally set aside to be paid as bonuses’. Bonuses
typicaily make up a more than a substantial portion of an employee’s pay in investment
banks, sometimes more than 75 percent of the total (as fixed salary is relatively low).
Often the pay of traders far exceeds that of executives. Companies' managements count
on the promise of year-end bonus money to motivate employees and make sure they
remain in the company. As to the employees’; they see bonuses as a normal part of their
compensation, regardless of firm profitability.

The structure of the bonuses in particular in banks and investment firms appears to have
had adverse consequences in terms of excessive risk-taking and to be detrimental to long
term performance because of their short term nature (annual basis). In other words, while
bankers and traders take a piece of any profits they generate, there is no such thing as a
negative bonus so they never share in the losses. As a consequence, losses are born by
shareholders and possibly taxpayers but only to a small extent by employees themselves.
Furthermore when these pay incentives are not or not correctly adjusted for risk and are
systematically used, they may contribute to instability in the global financial system.

Several emblematic cases have highlighted the deficiencies in terms of risk management
and disproportionate potential rewards in the financial sector industry. Although it is too
early to draw conclusions on the basis of the Kerviel case”, which is under judicial
investigation, it is interesting to note that Mr Kerviel claimed that, at the peak of his
success, he recorded $500m profit without the bank noticing, In the same vein, he was
able, during the weeks preceding his sacking, to take positions with a value of €50bn. He
later justified this by explaining that "he wanted to seem like an exceptional trader and
anticipator of the market and wanted to get a higher bonus”, He furtber claimed that for
2007, he was counting on geiting a bonus of €300,000. As indicated by the FSF, "the lack
of attention to risk also contributed to the large, in some cases, extreme absolute level of
compensation in the financial services industry".

Furthermore, the remuneration structure reinforces the pro-cyclicality of risk taking as
shown by the example above to the extent that variable pay and thus performance pay can
lead to herd behaviour.

Measures fargeting the remuneration structure could therefore potentially reduce the
problem of excessive risk-taking.
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3.2.6  Lack of an appropriate corporate governance system

The importance of the current financial crisis raises serious questions about the adequacy
of the existing corporate governance practices in banks and investment companies,
including on the setting of compensation policies throughout these financial institutions.

In their analysis of the crisis, public authorities, academics, journalists, central bankers
and supervisars generally agree that the structure of compensation schemes applied in the
banking industry was skewed towards shori-term performance -be it for successful
traders or for directors- and excessive risk-taking. The key question seems to be how this
was possible when corporate governance principles of reference, e.g. the 8 Corporate
Governance Principles of the Basel Committee, stress the need for the board to approve
for compensation policies and practices to be consistent with the bank's corporate culture,
long term objectives and strategy {and control environment).

Several existing reports’® highlight that there has been in many cases a severe mismatch
between remuneration policy, risk management and internal control systems. Despite the
importance given to risk management by regulators and corporate governance principles,
the financial crisis has revealed shortcomings in practices both in internal management
and in the role of the board in oversecing tisk management systems, including
remuneration policies. According to the Semior Supervisors Group report’, senior
management at firms which suffered the biggest losses tended to champion the expansion
of risk without commensurate focus on controls across the organisation or at the
business-line level. At these firms, senior management’s drive to generate earnings was
not accompanied by clear guidance on the tolerance for expanding exposures to risk. It is
also argued that risk manapement departments in some firms lacked independence,
influence or sufficient authority and power as compared to sales and trading business™®.
In some banks, the lower prestige and status of risk management staff vis-2-vis traders
played an important role in excessive risk-taking, Société Générale”’, for instance, noted
that "the gemeral environment did not encourage the development of strong support
Junction able to assume the full breadth of its responsibilities in terms of transaction
security and operational risk management. An imbalance emerged between front office,
Jocused on expanding their activities and the control functions which were unable fo
develop the critical scrutiny necessary for their role”. The same situation was noted in
Credit Suisse’®, HBOS" and Bear Stearns®. On the role of the board, the ITF 2008 report
concludes that the financial crisis "raised guestions about the ability of certain boards
properly to oversee senior management and to understand and monitor business itself™
Reports have also documented that risk management information was not always
available to the board or in a form corresponding to their monitoring of risk®’.
Furthermore, it is often asserted that bank's boards lack sufficient expertise, One study®
estimates that at eight US major financial institutions, two thirds of directors had no
banking or financial experience. Moreover, many of the directors without a financial
background happened to sit on highly technical board committees such as those covering
audit and risk.
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Thus targeting the governance of remuneration policy could potentially reduce the
problem of excessive risk-taking,

3.2.7  Insufficient oversight by supervisors

Under the current European supervisory framework™, supervisory and regulatory
authorities do not have any role in the oversight of remuneration policies of financial
institutions. The supervisory and regulatory authorities, during the authorisation process
and the ongoing prudential supervision, oversee the organisational structure of financial
institutions as well as their internal control and risk management, and assess the risk
profile of the financial institutions taking into account inter alia operational and business
risks, which could in principle cover risk related to ill-designed remuneration policies.
However, until recently, financial supervisory and regg.l.latory authorities have not focused
on the implications for sk of remuneration policies**. Instead, supervisory strategy has
focused on risk management and control systems of financial institutions. Risk
management and control systems, however, have limitations and, as the current crisis has
shown, they can fail to confrol risks properly. When the risk was in a traditional loan
book, most financial institutions were able to control front-line incentives towards
excessive risk by having strong and separate credit underwriting and monitoring
departments. In recent years, when risk has become more multidimensional and complex
and the array of means of taking risk has grown large, simple one-dimensional balance
between front-line and risk management personnel is no longer sufficient. Greater
balance within the compensation system itself is needed to reduce the burden on risk
management systems and increase their effectiveness. Measures targeting the role of the
supervisor could potentially contribute to this.

3.3. Expected development if no EU action is takenp (baseline scenario)

The following section sets out the scenario if the EU were not to act to deal with the
identified problems. The development of a baseline scenario is necessary to be able to
compare the impacts of other opticns.

Directors' remuneration:

In January, the European Commission launched a study on corporate govemance
monitoring and enforcement in the Member States. The objective of the study is to
evaluate the effectiveness of the corporate govemance rules, including on directors'
remuneration in the EU. The study further includes a survey on how the comply or
explain principle is perceived in practice by relevant stakeholders®. The ongoing study
(delivery expected by end 2009) will thus provide useful information on how EU
corporate governance rules are enforced in Member States and on their effectiveness. It
will contribute to identify gaps or shortcomings in Member States and help the
Commission to design a monitoring and evaluation system in this field (see last section
on monitoring). However the study will be based on the existing relevant EU
Recommendations and thus will not help to address the forementioned identified
problems.
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Meanwhile, at national level, several initiatives have been taken (or are ongoing) to
address the issue of a better linkage between directors’ remuneration and performance and
the potentlal misuse of severance pay™®. In France, following pressure from President
Sarkozy, in October the MEDEF/AFEP recommended that golden parachutes, or
severance bonuses, should be limited to two years’ pay and should not be awarded at all
to executives who resign or who are deemed to have failed and further calls for lmnts on
additional pension contributions and the award of free shares to execntives.!” In
Germany, a draft law (adopted by German cabinet on 6™ March) is to be sent shortly to
Bundestag to increase transparency on executives' remuneration, to introduce the notion
of long-term orientation/performance for the managements” behaviour and to extend,
inter alia, the vesting period of stock options to four years (instead of two). In the
Netherlands, speclﬁc tax measures have been adopted targetmg excessive directors'
remuneration®. Italy has also strengthened its taxation regime for stock Optmns Various
corporate governance codes have just been changed (such as in Belgium®) or are
currently under revision (such as in Austria) to better address linkage between pay and
performance, severance pay (golden parachutes) and the need for long term performance.

However, several other Member States have not undertaken any changes. Furthermore
the diversity of national corporate governance rules and the different means available to
infloence on directors' remuneration (through corporate governance rules, Iabour law,
company law or tfaxation) shows that, there are currently no grounds to expect a
convergent approach in the Member States. Even if taxation and labour law remain
mostly national matters, substantial differences in corporate governance rules on the issue
of directors' remuneration could contribute to distortion (between directors and between
companies) within the internal market because of regulatory arbitrage. >

Remuneration in financial services:

Given the gravity of the financial crisis, the issue is being addressed in different fora and
at different levels. At the G20 level, the working group conclusions submitted to the G20
leaders stressed the need to adopt recommendations on remuneration policy in the
financial sector: they recalled the responsibility of boards on compensation issues, the
need for compensation schemes to be "consistent with the long-term goals and with
prudent risk-taking of financial institutions", to promote incentives for prudent risk taking
and ask financial institutions and supervisors to follow the Financial Stability Forum
(FSF) sound practices principles on compensation schemes in the financial services
industry”’. The latter has just adopted such sound principles for compensation schemes in
the financial sector.

The steering group of the OECD on corporate governance is currently focusing on those
aspects of the OECD Principles of Corporate Govemance most closely related to the
current crisis, primarily board practices, effective implementation of risk management,
governance of the remuneration process and the exercise of shareholder rights. It reported
to the FSF at the end of March 2009 and will continue to work on the review of its
corporate governance principles in the course of 2009°%,
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The Basel Committee on Banking Supervision published in February 2006 the 8
Corporate Governance Principles which stress the need for the board to approve for
compensation policies and practices fhat are consistent with the bank's corporate culture,
long term objectives and strategy. The current situation has shown, however, that the
banking secior seems to have had problems in implementing these principles in practice.

The financial industry itself (the Institute of International Finance-IIF) has issued revised
principles on remuneration in July 2008

At EU level, sector directives and regulations contain some general requirements which
do not relate directly to remuneration policies but concern internal organization and risk
management for certain categories of financial institutions. In particular, supervisors may
include risk generated by remuneration policies in their general assessment of the
soundness of financial institations. The Committee of European Banking Supervisors
(CEBS) is currently developing gnidelines™ on remmmeration schemes which will be
integrated into the guidelines on Internal Governance (as part of the Guidelines on the
Application of the Supervisory Review Process under so called Pillar 2 - CP03 revised,
25 January 2006). These guidelines build on national measures®. Work currently carried
out in Member States as intemational policies on remuneration (such as the FSF) are also
taken into account. However, this approach is relevant only for certain categories of
financial institutions which are subject to prudential supervision and where supervisors
are empowered to review remuneration policies as part of the overall risk profile of the
financial institution. Furthermore, there is for the time being no common approach on the
measures which the supervisors could take on financial institutions with unsound
remuneration policies,

At Member States level, there are two strands of measures:

- In the context of national rescue packages for the financial sector, several Member
States’ have included in their schemes provisions on the remuneration of executives in
the affected institutions. They aim at limiting the compensation and/or adjusting the
incentive strucfure to limit excessive risk-taking and to gear decision-making towards
longer-term profitability. Some Member States have introduced caps on executives'
remuneration in bailed out banks”’. However these measures are "exceptional” measures
adopted for a specific duration. They can not substitute appropriate new guidance for the
future. In particular, these were measures taken within the framework of government
intervention and funding.

- By national supervisors”™® as part of their Supervisory Review Process under so called
Pillar 2 of Basel I Agreement®. These national guidelines or recommendations are
sometimes made a mandatory prerequisite for banks secking new government funding'%®.

The abovementioned situation shows that there is a plethora of initiatives on the same
issue but that they differ in scope and substance. IIF and FSF principles both tend to
focus on risk taking but FSF tend to lay the emphasis on enforcement and rigorous
application by supervisors. [IF recommends compensations based on long term
performance and shareholders' interests. IIF guidelines remain, however, self-regulation
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and may not exert sufficient pressures on the financial services industry to change its
practices. Major financial institutions compete for talent in a global labour market and
voluntary action seems unlikely to be durable as the first financial institution to move
would be disadvantaged in comparison with the others. Changing remuneration practices
will be challenging, time-consuming and invoive material costs. It will be necessary to
change attitudes and ingrained behavioural responses. In the absence of sustained
external pressure, financial institutions may fail to carry out good intentions. Widespread
change in practice is likely to need the help of supervisory and regulatory authorities.

Initiatives by Member States supervisors or CEBS, -however, do not necessarily have the
same scope of application and may be more or less prescriptive’”. Furthermore, national
supervisors may interpret common supervisory mies differently to the detriment of
convergence within the EU'®. Consequently, even if there is a lot of overlap between the
different initiatives and they have much in common, there is not as yet what would be
described as a common set of principles on remuneration policy in finaneial services at
EU level.

At international level, the (G20 during the London Summit (2 April 2009) agreed to
"endorse and implement the FSF's tough new principles on pay and compensation and to
support sustainable compensation schemes and the corporate social responsibility of all
firms". Furthermore, the US Secretary of the Treasury M. Geithner announced on 26™
March 2009 a new regulatory framework for financial services. In particular he stated
that "regulators must issue standards for executive compensation practices across all
Jfinancial firms. These guidelines should encourage prudent visk-taking, focus on long-
term performance of the firm rather than short-term profits, and should not otherwise
create incentives that overwhelm risk management frameworks. " This seems to go further
than the US existing measures on executives’ pay which aim mostly at capping
executives' remuneration of bailed out banks. In view of the G20 mandate, it will be
important to closely work with the US and other international key partners on this issue
and to act more generally to ensure a better linkage between executives' pay and long
term performance of companies at global scale.

34. Subsidiarity

The interrelatedness of the financial systems and the capital markets in the Member
States is evident. Dysfunctional remuneration policies in the financial sector have been
identified as one of the driving forces of the financial crisis which has contributed to the
paralysis of the capital market. As explained in the problem definition, also outside the
financial sector, remuneration policy relating to directors in listed companies is likely to
affect investor confidence and may consequently affect the internal market for capital.
Action from Member States alone is likely to resuit in different sets of rules, which may
undermine or create new obstacles to the good functioning of the internal market.
Commeon standards at EU level are necessary to promote a well functioning internal
market and avoid the development of different miles and practices in the Member States.
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Should the instrument chosen be a legislative instrument, the legal basis is likely to be
Article 95 EC. A non-legislative action in the form of a Recommendation would be based
on the second indent of Article 211 EC.

4, OBJECTIVES

Objectives for executive remuneration in listed compsnnies;

General Specific Operational
To improve the structure
of pay by strengthening
Structure of pay: the link between pay and
To contribute to the To align the incentives in performance, especially
long-term viability of remuneration policy of long-term performance
companies companies with the
objective of long-term To improve <corporate
viability in: governance on
Corpora:.::- remuneration policy to
go : ensure the long-term
viability of the firm
Objectives for remuneration policy in the financial sector:
General Specific Operational
To imyprove the structure
of pay by strengthening
the link between pay and
performance,  especially
long-term performance
Structure of pay:
Toe improve structure of
: Lo pay by  preventing
To contribute to the T:;:}hgn th;;mti?;i}n incentives for excessive
long—m ‘::]!:ls]fty of companies in the financial :l:r:-‘ahngl- on polic 1w
mp sector with the objective poiey
Toreducerisksto | O 1OE ferm viability and To improve comporate
financial stability of sound risk ; Corporate goverpance  (decision-
management in: ] .
governance:; making mechanism) on
remuneration policy
To sirengthen the role of
supervisors as regards
Supervision: oversight on remuneration
policy in the context of
tisk managetnent
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5. POLICY OPTIONS

In this chapter, options will be identified for policies which could target the problems
described in chapter 3 and could realise the objectives set out in chapter 4, Paragraph 5.1
will describe substantive options to target the content of the identified problems.

5.1. Substantive policy options
The following policy options have been identified:

A. Baseline scenario;

B. Improved implementation of existing EU framework with regard to directors’
remuneration and remuneration policy within the financial services sector;

C. New provisions on directors’ remuneration;

D. New provisions on remuneration policy in the financial services sector.

J.1.1.  Option A: Baseline scenario

This option implies that the bascling scenario as described in paragraph 3.3 will be
maintained. This option does not include the development of new policies, or the
development of new practical or legislative tools to improve implementation of the
current framework.

5.1.2. Option B: Better implementation of existing EU framework
A) Director's remuneration

This option takes the existing EU framework on directors” remuneration, consisting of
the Commission Recommendation on directors’ remuneration and the Commission
Recommendation on independent directors, as a starting point. It is based on the idea that
measures to target better implementation by Member States and application by
companies of the principles included in the existing recommendations would address the
identified problems in the area of directors” remuneration. Option B does not include the
development of new policies on the substance of the EU framework.

Improving implementation of principles included in a non-binding instrument such as a
recommendation starts with monitoring and evaluation of the implementation and
application of those principles. To improve the monitoring methods that are currently
used, a European scoreboard system could be developed, or a system for more regular
evaluation, including through a dialogue with relevant authorities in Member States.

Another way of enhancing implementation would be by starting a dialogue with (some)
affected parties. In this respect, a dialogue with shareholders, and more specifically
institutional sharcholders, might be effective. Shareholders have an interest in appropriate
remuneration policies and well-functioning remuneration processes. Moreover, they have
advisory or decisive rights in the remuneration process in several Member States. If they
became tmore vocal about what they consider to be appropriate remuneration policies and
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necessary rights to exercise efficient oversight, it might improve remuneration policies
and (possibilities for) sharcholder oversight. Institutional investors are in a special
position, compared to private shareholders, because they usually hold larger stakes and
have a professional infrastructure which enables them to develop well-balanced and
effective voting policies. A direct dialogue with companies could also be considered.

B) Remuneration policy in the financial services sector

This option implies that better implementation of the existing EU legislative framework
in the financial services sector by Member States, national regulators and financial
institutions would address the identified problems on remuneration in the financial sector,
This option does not include the development of new policies on the substance of the EU
framework on remuneration in the financial sector.

This means an improved implementation and enforcement by Member States, financial
institutions and national regulators of provisions of different sectorial directives and
regulations on internal organisation and risk management of financial institutions. This
also means an improved use by regulators of existing tools of prudential supervision to
ensure that the remuneration policies of financial institutions are compatible with sound
and effective risk management.

5.1.3.  Option C: New provisions on directors’ remuneration

This option goes beyond the existing framework on executive remuneration and implies
the development of new, additional principles or provisions (depending on the
instrument, see paragraph 5.2.1.) on directors” remuneration. It follows from paragraphs
3.2.2 and 3.2.3 that the problem drivers related to directors’ remuneration can be
categorised into two groups: I} drivers relating to the structure of directors’ remuneration
and II) drivers relating to the decision-making process of, and oversight on, directors’
remuneration. New principles could therefore also be set out in these two categories. This
section shortly describes the main policy options. The detailed description of each policy
option is provided in Annex 2 together with further explanation on why these policy
options have been chosen and why some of them have been discarded.

A} Structure uflremuneration (directors)

New principles could focus on the creation of an appropriate remuneration policy
including incentives, which promote long term value creation within the company and
reflect the principle of pay for performance. The following options could be envisaged:

(1) link pay to performance:

internal benchmarking;

link variable remuneration to performance;

limit risks associated with variable remuneration;
setting out principles on severance pay;

(2)  promote long term sustainability of the company:
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balance long and short term performance criteria;

deferment of variable remuneration;

vesting periods for stock options and shares;

hold a number of shares until the end of employment;

clawback of variable payments, where data is manifestly misstated.

* % & 9 B

These options are complementary and not mutually exclusive, so the preferred policy
option on structure of directors” remuneration could be composed of a combination of
these options.

B) Governance of the remuneration process

On the decision making process, the principles could strengthen the supervisory role of
shareholders and non-executive directors and/or the remuneration committee on the
remuneration policy and its application. The following options could be envisaged:

(1)  improve shareholder oversight:

¢ clear and understandable remuneration statement;

+ additional disclosure of elements of the remuneration policy;

e responsibility of shareholders, in particular institutional investors;
(2)  strengthen the role of the remuneration committee:

» not granting share options to non-executive directors;
s require sufficient expertise of the remuneration committee;
¢ increase accountability of the remuneration committec;

(3)  address role of remuneration consultants:
¢ remuneration consultants should not advise the remuneration committee and
the human resources department or the executive directors at the same time.

These options are complementary and not mutually exclusive, so the preferred policy
option on governance of the remuneration process could be composed of a combination
of these options.

A detailed description of the suboptions are set out in Annex 2. Annex 2 also addressesa

number of alternative suboptions with regard to the structure of directors” remuneration
and govemance of the remuneration process, which have finally not been included in
Option C either because they do not fall clearly within the problem definition or are
unlikely to reach the objectives as defined in section 4.

5.1.4. Option D: New provisions on remuneration policy in the financial services
sector

This option mmplies the development of new provisions on remuneration policies within
the financial services sector. As explained in paragraphs 3.2.5 to 3.2.7 the problem
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drivers related to remuneration policies within the financial services sector concern the:
(i) structure of remuneration, (ii) the governance with respect to decision-making and
oversight of remuneration policies, (iii) the supervisory oversight. New principles could
therefore also be set out in three categories. In addition, the scope of the application of
new principles needs to be considered. This section shortly describes the main policy
options. The detailed description of each policy option is provided in Annex 2 together
with further explanation on why these policy options have been chosen and why some of
them have been discarded.

A) Scope of the new provisions
On the scope of the new provisions, the following options could be contemplated:

(&) new provisions might apply (1) only to banks and investment firms for which there is
already a consensus of a clear link between the incentive structures used and key factors
at the origin of the financial crisis or (ii) to a broader range of actors in the financial
services industry in order to avoid distortion of competition and to promote sound
remuneration policies across all sectors of activities;

(b) new provisions might apply (i) to all financial institutions independent of their size in
order to promote sound remuneration policies across the whole sector or (i) only to
significant, systemically important companies whose failure would have an important
disturbance in the functioning of the whole financial services industry;

(c) new provisions might apply (i) only to those categories of staff whose activities have
an impact on the risk profile of the financial institution and who thus need to be properly
incentivised in order to avoid excessive risk-taking or (ii) to all categories of staff in
order to promote consistent remuneration policy aligned with effective risk management
throughout the financial institution.

Options under (a), (b} and (c) are complementary as they address three different aspects
of scope, so the preferred policy option on scope of the new provisions could be
composed of a combination of elements of these three options.

B) Structure of remuneration
On structure of remuneration, it could be envisaged that the remuneration policy should:

{a) be consistent with and promote effective risk management and be designed in order to
take into account longer-term interests of the financial institution, such as sustainable
growth, its business strategy, objectives and values;

(b) fix a maximum limit on anmual remuneration, termination payments and variable

component of the remuneration or subject them to restrictions in order to establish a link
between the pay and the reai performance;
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{c) strike an appropriate balance between fixed and variable components of remunetation
so staff members do not need to rely exclusively on bonus payments to be adequately
compensated and to better align remuneration with real longer-term performance;

(d) link the variable component to longer-term performance, especially by including a
deferred element so that bonuses do not consist only of upfront cash payments;

{e) subject variable payments to a claw-back if these payments have been awarded on the
basis of data which has been manifestly misstated;

(D) include variables relating to individual, business unit and financial institution wide
performance in the performance criteria and assess performance not only on the results of
the current financial year but also on longer term performance;

(g) adjust the measurement of performance for risks, cost of capital and liquidity required
in order to take account of the real performance of the individual, business unit and the
financial institution.

Option (a) is an over-arching principle. Options (b) to (g) are possible means of achieving
this principle. These options are complementary and the preferred policy option could be
a combination of them.

C) Governance

The process of the design and operation of the remuneration policy should promote the
objective of having remuneration policies consistent with effective risk management and
the longer-term interests of the financial institution. This process should therefore be
designed in a manner to avoid conflicts of interest. Furthermore, the procedures for
determining remuneration within the financial undertaking should be clear and
documented and should be internally transparent.

To achieve this, the following options could be envisaged:

(2) the (supervisory) board, as the sole body which has the overview of the objectives,
business strategy and the risk profile of the financial institution, should set up general
principles of the remuneration policy, determine the remuneration of directors and have
the responsibility of the oversight of the operation of the remuneration policy;

(b) the board members involved in fixing rethuneration policy should be able to reach
independent judgment on the suitability of the remuneration policies, in the longer term
mterests of the financial mnstitution as a whole;

() in order to provide necessary expertise to the board and to ensure independent review,
internal control functions and human resources departments or experts as well as
shareholders, if applicable, should be adequately involved in the process;
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(d) in order to ensure that the remuneration policy is in line with the overall objectives of
the financial institution, it should be updated over time to meet the financial institution's
changing situation;

(¢) in order to ensure transparency to staff, staff should know in advance the critena
which will be used to determine their remuneration; the appraisal process should also be
properly documented and accessible to the staff member concemed.

The options are complementary. The preferred policy option could be a combination of
them.

In addition, to ensure even further that the governance arrangements are effective and
take into account the longer-term interests of the financial institution, the stakeholders of
the financial institutions have to be adequately involved in the process of sefting the
remuneration policy end monitoring its operation. To adequately inform the stakeholders
on the design and operation of the remuneration policy, the main characteristics of the
remuneration policyshould be adequately disclosed. The form of the disclosure could be
one of the following: (i) a yearly mandatory disclosure in a separated remuneration policy
statement, (ii} a single mandatory disclosure at first, followed by an update in case of
future modifications or (iii) a disclosure in annyal financial statements as part of internal
control description or (iv) a communication on request by relevant stakeholders.

D) Supervision

For supervisors to effectively review remuneration policies of financial institutions, they
need to have access to all necessary information and to dispose of supervisory tools
which enable them to ensure that financial institutions comply with the principles on
sound remuneration policies. To achieve this, these options could be contemplated:

(a) supervisors should ensure, using the existing supervisory tools at their disposal, that
financial institutions apply the new provisions to the largest possible extent and have
remunerstion policies consistent with effective and sound risk management;

(b) supervisors, for banks and investment firms should use supervisory tools under the
Basel II Accord on capital requirements, including, where necessary, capital add-ons;

(c) the supervisors should have access to all information they need to evaluate the extent
to which the new provisions are followed;

(¢) financial undertakings should communicate the remuneration policy to supervisors.

The options are complementary. The preferred policy option could be a combination of
them.
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5.2, Choice of instrument

5.2.1. Directors’ remuneration
Option B

This option includes better implementation of the existing framework on directors”
remuneration, consisting of the Recommendations on directors’ remuneration and on
independent directors. The sub-options discussed under this Option (see Annex 2) are of
a practical nature and do not require a discussion of the choice of instrument. However,
one possible way to improve the implementation of the existing principles would be by
putting (some of) the principles that are now included in a Recommendation into a
binding instrument. This could for instance be considered for the principles on the
disclosure of the remuneration policy and individual remuncration, and/or the principles
on the shareholders vote, as they form the basis of shareholder oversight on remuneration
practices. In this respect, a Directive would probably be more advisable than a
Regulation, as this would still give Member States the possibility to adapt the principles
to their legal systems and traditions and specific traditions regarding directors”
remuneration.

Option C

Developing new principles only through self-regulation at national level would deviate
from the existing approach. This could be considered a step backwards, since there is
already an existing EU framework on directors’ remuneration consisting of two EU
Recommendations. Moreover, considering that Member States have implemented the
existing principles in their national laws and corporate governance codes, and that there is
no European corporate governance code which could provide a framework for such self-
regulation, it would also be impractical. Addressing the issue through international
standards only should not be considered am option cither, as there are currently no
international standards which address all these problems nor is it likely that they will be
addressed in a comprehensive way in the immediate future. The current OECD Principles
of Corporate Governance do address some aspects of executive remuneration, but do not
address the specific problems identified in Chapter 3.

An action at a European level would give a necessary impulse to the Member States to
effectively address directors” remuneration in their Member State in a consistent way. At
a Europesn level, the new principles could be put into a Commission Recommendation or
into a legislative instrument (a Directive or a Regulation).

A) Recommendation

Putting the new principles on directors” remuneration into a Recommendation is in line
with the existing approach. A Recommendation would continue to give flexibility to
Member States with regard to the implementation of the principles, as they could decide
to put (a part of) the principles in a corporate governance code under the “comply or
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explain' mechanism. They could also adapt the principles to their legal traditions and
specific traditions on directors” remuneration. A Recommendation would possibly also
give flexibility to companies, depending on how the principles are applied by Member
States, so that the principles could accommodate companies of different size and sectors.
On the other hand, additional practical measures, such as monitoring arrangements, are
likely to be necessary to ensure implementation and application of the principles.

B) Directive or Regulation

A Regulation does not seem to be an appropriate instrument for the implementation of
principles on directors” remuneration. This would deviate from the existing approach of
addressing remuneration issues through a Recommendation. Moreover, the principles are
not sufficiently precise to be directly applicable.

The use of a Directive would also deviate from the existing approach. However, a
Directive would better ensure the implementation of the principles by Member States,
while still giving the possibility to adapt to their legal systems and traditions and specific
traditions on directors” remuneration. On the other hand, a Directive would take time to
adopt and implement. Moreover it would give companies little flexibility to adapt and
apply the principles to their situation.

5.2.2.  Remuneration in financial services

As aiready explained in Section 3.4 "Expected development if no EU action is taken
(baseline scenario)”, existing self-regulation and international standards do not seem to
be sufficient to achieve an effective and durable change of practices on remuneration in
financial institutions. Moreover, in the absence of EU level action, national authorities in
Member States may hesitate to adopt more stringent rules on remuneration policies as it
would potentially create a competitive disadvantage for their financial sector. For
example, the Financial Services Authority (FSA) in its Consultation Paper on "Reforming
Remuneration Practices in Financial Services” acknowledges that the FSA proposals
could have a significant impact on London's competitiveness if there were insufficient
international agreement to enforce similar principles in all major financial markets. When
finalising its policy, the FSA will take into account whether there is a satisfactory
alignment of implementation plans by the authorities in the major financial centres.

An action at a European level would provide the necessary impulse to the Member States
to proceed with the adoption of policies on sound remuneration practices in the financial
services sector. In the absence of action, there are serious risks of regulatory arbitrage.
Furthermore, the new principles on EU level should restore a level-playing field between
financial institutions who benefit from national rescue packages and consequently may be
subject to national measures regulating remuneration practices in these intuitions, and the
other parts of financial services sector.

The new principles on remuneration policies could be included in a Commission
Recommendation or in a legislative instrument (a Directive or a Regulation).
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A} Recommendation

The objective of the Commission in proposing new principles on sound remuneration
policies in the financial services sector would be to ensure that remuneration policies are
consistent with effective and sound risk management. These principles do not touch on
the level of pay from the social and labour law perspective, as they are not intended to
prescribe particular levels or designs of individual remuneration.

A Recommendation which allows the Commission to provide a framework for setting out
principles or best practices is a suitable instrument to achieve the above-mentioned
objective. It enables the Commission to adopt general principles applicable to the entire
financial services industry across a range of different financial institutions which differ in
goals, activities and culture. The measures to be taken by Member States following the
Recommendation could be tailored to each particular sector of activities,

In addition, a Recommendation allows the Commission to adopt principles which are
sufficiently detailed so as to provide some guidance on the structure of remuneration
policies, and thus to react rapidly and efficiently in the context of the current crisis. The
Commission would also be able to send a clear political message.

I the Recommendation is followed by legislation on the supervisory review of
remuneration policies, as mentioned in the Commission Communication of 4 March to
the Spring Euwropean Council, adopting a Recommendation would still have the
advantage of providing a rapid policy response pending the negotiation and the
implementation of a directive. It would also act as a catalyst for consistent principles to
be applicable throughout the financial services industry until a new Directive has been
negotiated and implemented by Member States. Furthermore, the new Directive would
focus on the supervisory review and the range of measures available to the supervisors
but would not apply to those financial institutions which are for the time being not
regulated on the European level.

B) Directive or Regulation

A Regulation does not seem to be an appropriate instrument for the implementation of
general principles on remuneration policies. First, the principles are not sufficiently
precise to be directly applicable. Second, the objective of the Commission is to set up
general guidance on sound remuneration practices and give Member States enough
flexibility as to the manner to implement them.

As compared to a Recommendation, a Directive has the advantage of being a legally
binding instrument which is more effective in imposing an obligation on Member States
to adopt measures on sound remuncration policies in financial institutions and thus in
achieving the objectives of the new principles. However, as mentioned above, due to the
time constraints of the legislative process, a Directive would not allow the Commission to
react promptly in the current financial crigis. Nevertheless, a Directive could be a suitable
instrument to follow a recommendation in order to reinforce the role of the supervisors
with a view to empower them to assess the remuneration policies of financial institutions
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in a broader context of sound risk management. As in the case of the Recommendation,
the Directive should not regulate remuneration as such but should consider remuneration
policy from the general risk management perspective. As remuneration policies are part
of the internal organisation and as risk related to remuneration is part of the general risk
profile of a financial institution, the Directive could establish principles on sound
remuneration policies against which supervisory authorities would assess the risk profile
of a financial institution as part of the financial institution's internal risk management.
The Directive would focus on the supervisory process and on the range of measures
available to the supervisors in order to deal with remuneration policies which are not
compliant with the general principles and thus with sound and effective risk management.
These measures could range from requiring the financial institution to remedy the
situation to imposing capital add-ons.

From a legislative perspective, it could be possible to propose a single legal instrument
which would contain general principles applicable to the overall financial services
industry and which would amend each relevant sectorial directive in the financial services
sector (CRD, MIiFID, IORP, etc.). However, it would also be feasible to amend each
sectorial directive separately. This would allow for an approach tailored to each sector
and, for example, for a legislative proposal to be made quickly if necessary to amend the
CRD to take account of particular problems already identified for banks and investment
firms,

C) The preferred option regarding the choice of instrument

The preferred option is to adopt a Recommendation which would set out principles on
sound rernuneration practices in the financial institutions followed by a Directive which
would focus on the role of the supervisors and expressly empower them to review the
remuneration policies during the assessment process of the soundness of a financial
ingtitution as a whole.

o. ANALYSIS AND COMPARISON OF IMPACTS

This Section presents the main findings of an examination of the impacts of the different
policy options identified in Section 5. For a2 more detailed examination of the impacts see
Amnex 2.

For directors' remuneration in listed companies the options are discussed and measured
against the two operational objectives set out in Section 4, ie. (1) impact on
strengthening the link between pay and performance, especially long-term performance,
by improving the structure of pay, and (2) impact on improving corporate govemance on
remuneration policy (to ensure long-term viability of the firm).

For remuneration policy in the financial services sector the options are discussed and
measured against the same two objectives but aiso the two additional operational
objectives set out in Section 4, i.e. (3) impact on preventing incentives for excessive risk-
taking in remuneration policy by improving structure of pay, and (4) impact on
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strengthening the role of supervisors as regards oversight on remuneration policy in the
context of risk management.

In addition, where relevant, the following criteria will be used to measure the impacts
both of the policy options on directors pay and the policy options of remuneration in the
financial services sector: impact on aligning the incentives of the recipient with long term
company interest (the degree to which the linkage between actual pay and performance is
strengthened is not always the same as the degree to which the incentives are aligned);
impact on the supply of talemted directors/employees available 1o EU companies and
efficiency (a measure of cost’/benefit comparing the effectiveness to reach the objectives
with the costs of reaching the objectives and taking into account proportionality).

6.1. Comparison of sebstantive options: Directors remuneration
6.1.1.  Structure of pay (directors)
’7 Aligns Reduces Strengthens Improves Supply of ] Efficiency
interests  of | incentives to | link between | corporate talented
recipient with | excessive risk | pay and | govemance directors/empl
long term | taking performance | on oyees
company remuneration
imterasts policy
Option A = ¥ = n.a. = =
Option B = R = na = =
Option C {iotal) + 0. + n.a. 7 +
Link pay-performance | = n.a + n.a, ? +
Promote lang lerm ++ n.a. + na 7 +H-
sustainability

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + positive; — -
strongly negative; —~ negative; = marginal/newtral;  uncertain; n.a. not applicable

On structure of 'directors” remuneration, option A would probably have a neutral effect.
Option B could have a somewhat positive effect on the link between pay and
performance, since it could improve the implementation of the existing principles on
disclosure of remuneration. Option C includes the retained suboptions as set out in
section 5.1.3 and described in detail in Annex 2. These suboptions consist of two
packages of measures aimed at respectively linking pay with performance or promoting
long term sustainability of the company. The package "Link pay-performance” consists
of principles on (1) expanding the benchmarking exercise to the other executive directors
in the board and the senior employees in the company (internal benchmarking), (2)
limiting severance pay notably in case of poor performance, and (3) linking variable
remuneration to performance and ensuring a sufficiently high proportion of fixed pay to

allow a flexible bonus policy. The package "Promote long term sustainability" consists of

principles on (4) balancing long and short term performance criteria, (5) deferring
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variaghle remuneration, (6) vesting of stock options and shares, (7) holding of shares until
the end of employment, and (8) clawing back payments awarded on the basis of data that
afterwards have proven to be manifestly misstated.

The suboptions in the package "Promote long term sustainability” would have a strong
positive effect on aligning the interests of directors with the long term interests of the
company and the link between pay and performance, since they allow the company to
assess a directors” performance over a longer period of time and could prevent conflicts
of interest of directors who has a significant proportion of variable and share based
remuneration. The principles are proportionate as they provide guidance which
effectively targets the objectives set, yet leave discretion to companies. The most
contentious suboption within this package is the clawback option, Introducing a clawback
of the variable component will be difficult to negotiate into contracts, problematic to
enforce and could result in law suits. But the ultimate threat of clawback could be useful
to send a clear political message and as a last resort solution to restore pay for
performance, if necessary. Thus, a possibility for clawback in cases of payments awarded
on the bagis of data that are manifestly misstated could be considered although this is
legally complex and its likely impact uncertain.

The suboptions in the package “Link pay-performance” would, as described in more
detail in Amnex 2, in complementary ways strengthen the link between pay and
performance. The principles on severance pay are relatively far-reaching, but there is
consistent evidence of serious abuse in this area, moreover the principles are
proportionate since they would not set an absolute limit or ban on severance pay. The
most contentious suboption within this package is the internal benchmarking option.
Interna]l benchmarking would not target directly the linkage between pay and
performance. However, benchmarking the remuneration of directors within the company
could mitigate the upwards trend of directors” remuneration, which is not necessarily
related to improved performance. Therefore, internal benchmarking could have an
indirect positive impact on the link between executive pay and performance.

Whereas Options A and B are expected to have a neutral effect on the supply of talented
directors Option C could have a negative effect since some suboptions under Option C
{notably suboptions 1, 2, 5, 6 and 8§ above) could (indirectly) affect the level and
modalities of directors’ remuneration negatively. A riskaverse director would therefore
discount the value of the affected part of the remuneration. Ceteris paribus this could put
listed companies in the EU at a disadvantage compared to unlisted companies in the EU,
and to listed (and unlisted) companies outside the EU. The extent of the potential
negative effect is uncertain. There arc arguments indicating that the effect might not be
that significant: the discounted value of the affected part of the remuneration would be
known to directors, when negotiating the contracts, which is likely to mean they will
negotiate higher fixed salaries. Moreover, other factors such as tax, language, culture and
social considerations also influence executive mobility. Furthermore, the risks are such
that application of the principles require effective monitoring and efforts to ensure that
they are applied as widely as possible internationaily to avoid regulatory arbitrage.
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Overall Option A and B are expected to have a neutral effect on efficiency. The
suboptions under Option C are considered to be positive to strongly positive as regards
effectiveness, but since there could be some renegotiation costs and it is uncertain what
the effect will be on attracting talented directors, Option C is as a whole assessed to be
positively efficient (+).

6.1.2. Governance of the remuneration process

Aligns Reduces Strengihens Improves Supply of | Efficiency
imterests  of | incentives to | link between | corporate talented
recipient with | excessive risk | pay and | povernance directors/emp]
long term | taking performance | on oyess
company remuneration
interests pelicy
Opticn A na na, na = = =
Option B n.a. n.a n.a. + = =
Option C (total) na na na. + = +
Improve shareholder n.a. .8 L&, + = +
oversight _
Strengthen role and n.a. 1.8 na, + = +
independence of rem.
committee
Remuneration na na na + = +
consultants

Magmitude of impaci as compared with the baseline scerario: ++ strongly positive; + positive; — -
sirongly negative; - negative; = marginal/newtral; ? uncertain; n.a. not applicable

On govemance of the remuneration process, option A would probably have a neutral
effect. Option B could have a positive effect, since it could improve the implementation
of the existing principles on disclosure of remuneration, shareholder oversight and the
role of the remuneration committee. Option C, includes the retained suboptions as set out
in section 5.1.3 and described in more detail in Annex 2. These suboptions consists of
three packages of measures aimed at respectively improving shareholder oversight,
strengthening the role and independence of the remuneration committee and addressing
problems related to remuneration consultants. The package "Improve shareholder
oversight” consists of principles on (1) the remuneration statement should be simple and
understandable, (2) disclosure of additional elements of the remuneration policy (relating
to the new elements proposed on structure of pay, see 6.1.1 above), (3) shareholders,
notably institutiona] shareholders, should have a responsibility to make considered use of
their voting rights on directors” remuneration. The package "Strengthen role and
independence of rem. committee” consists of principles on (4) restricting the award of
share options to non executive directors, (5) at least one member of the remuneration
committee should have sufficient expertise on remuneration, (6) the remuneration
committee should be present and provide explanations to the shareholders at the general
meeting. The suboption "Remuneration consultants” consists of a principle that (7)
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remuneration consultants who advise the remuneration committee should not also advise
the company.

The three packages each strengthen the effectiveness of their different parts of the
corporate governance process on remuneration policy. The possible principles to be
included in option C are assessed to be proportionate in relation to the objectives set. The
principles relating to disclosure of additional elements of the remuneration policy, i.e.
those set out in the package "Improve shareholder oversight” could improve sharcholder
oversight and are less far-reaching than, for instance, making the shareholders' vote
binding. The principle that restricts the award of share options to non-executive direciors
is necessary to prevent conflicts of interest, while it does not prohibit other forms of
performance related pay where the concerns of conflicts of interest are less prominent.
Further, the principle relating to expertise of the remnuneration committee does not require
all members t0 have expertise and is similar to existing principles relating to expertise of
audit committees. The principle on increasing the accountability of the remuneration
comumittee could improve its functioning without changing fundamentally the role of the
committee. Finally, the principle related to conflicts of interest of remuneration

consultants does not restrict the use of remuneration consultants by remuneration .

committees, and is therefore a lighter alternative.

Option A and B are expected to have neutral effect on the supply of talented directors.
Although option C introduces new principles on directors” remuneration, it is also
expected to have an overall neutral effect, since the principles included in option C do not
influence the level and modalities of remuneration. The only uncertainty in this respect is
linked to the more demanding tasks of the remuneration committee members. However,
we consider that requiring greater expertise and providing for enhanced responsibility
may mean non-executives can demand greater pay but should not pose a problem in
attracting non-executives.

Options A and B are expected to have an overall neutral effect on efficiency. While
involving some incremental costs Option C is overall assessed to have a positive effect on
efficiency,.

6.1.3. Conclusion on directors remuneration

Aligns Reduces Strengthens Improves Supply of | Efficiency
interests  of | incentives to | link between | corporate talented
recipient with { excessive risk | pay and | governance directors/empl
Jong term § taking performance | on oyees
company Temuneration
interests policy
Option A = na. = = = =
Option B = n.a. =+ + = =
Option C {structure) + n.a. + n.a. 7 +
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Option C {governance) | na na n.3. + = +

The overall preferred option is Option C which combines new principles on the structure
of the remuneration and on the process of design and operation of the remuneration
policy for directors in listed companies, This balance between structure and governance
is the most effective in order to achieve the objective of having sound remuneration
policies for directors in listed companies. The sound remuneration practices for directors
have 1o be adopted in an internal process which avoids conflicts of interest and ensure
adequate accountability of the remmmeration commiftees towards shareholders. The
enhanced role of shareholders in using their voting rights could also be effective in
promoting remuneration policies consistent with the long-term interests of the company.

6.2. Comparison of substantive options: remuneration in the financial sector

6.2.1.  Structure of pay

Aligns interest of | Reduces Strengthens  link | Supply of talented | Efficiency
recipient with long | incentive to { between pay and | direclors/empioyees
term company | excess risktaking | performance
inierea
w A = = = =z =
WB = = = = =
QOption D {strucfure} | + + + ? +
General principle | + + + = +
related to risk taking
and long termism
Termination +H + + ? +
payments linked to
performance
Sufficiently  high | = = + = +
fixed component
Varisble component | = = + = +
linked 0
performance
Deferred element in | + + ++ ? +H+
variable component
linked 1o futwe
performance
Claw-back + + + - =
Criteria for | ++ ++ + = +
performance
measurement  finked
to long-term
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Measurement of | + + + 7 +
performance for
bonuses adjusted for
risks, cost of capitsl
and liquidity

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + positive; — — sirongly negative; —
negative; = marginaifmeutral; ? uncertain; n.a. not applicable

On structure of remuneration, option A and option B would probably have a neutral
effect.

Option D, including the retained suboptions as set out in section 5.1.4 and in Annex 2
(see the retained suboptions in the table above), could have a positive effect on reducing
excessive risk-taking by staff and on linking pay and performance. The general principles
on remuneration policy consistent with effective risk managernent should align incentives
with prudent risk-taking by staff. The possible principles regarding the deferment of
variable component, the linking of termination payments to the real performance and
adjusting of profits for risk and cost of capital could have a strong positive effect on
aligning the interests of staff with the long term interests of the company, since they
allow the company to assess the real performance over a longer period of time. All the
options are considered to be proportionate to the objective they aim to achieve. They do
not aim at setting a limit on the level of pay nor to impose a determined structure of
individual remuneration and should leave enough flexibility to financial institutions for
putting in place remuneration policies consistent with effective risk management adapted
to their particular situation. The principles remain general in nature and provide guidance
as to what is necessary to reach the objectives set. This could be reinforced by making
clear that their application is subject to a proportionality test, depending on the size of a
financial undertaking and the nature and complexity of its activities.Regarding the impact
on supply of talented people, the options could make employment in the relevant
financial services sector relatively less attractive compared to other sectors of the
economy in the EU and compared to employment, including in the financial services
sector, outside the EU, as the options could (indirectly) affect the level and modalities of
remuneration negatively. The extent of the potential negative effect is uncertain. There
are arguments indicating that the effect might not be that significant: the discounted value
of the affected part of the remuneration would be known to the employee/director, when
negotiating the contracts, which is likely to mean they will negotiate higher fixed salaries.
Moreover, other factors such as tax, language, culture and social considerations also
influence executive mobility. Furthermore, the risks are such that application of the
principles require effective monitoring and efforts to ensure that they are applied as
widely as possible internationally to avoid regulatory arbitrage. Similar principles on the
structure of remuneration are already recommended by FSF (and endorsed by G20),
which should further limit the risks for EU companies compared to companies situated in
other financial centres.

The most contentious suboption under Option D is introducing a clawback of the variable
component. It would be difficult to include into employment contracts, problematic to
enforce and could result in law suits for the financial institution. But the ultimate threat of
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clawback could be useful to send a clear political message and as a last resort solution to
restore pay for performance, if necessary.
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6.2.2. Governance
Aligns Reduces Strengthens Lnproves Supply of | Efficiency
interests  of { incentives to | link between | governance talented
recipient with | excessive risk | pay and | on directors/empl
long term | taking performence | remuneration | oyees
company policy
interests
Option A na. 0.a. na. = = =
Cption B na. n.a n.a. = = =
Option D (governance) | na L&, .8 e = +
Responsibility of the | na. na na ++ = +
board for oversight and
operation of the
remuneratios policy
Boand members sble to | n.a. n.a, na. ++ = +
reach independent
judpement
Internal control functions, | n.a. n.a na. =+ = +
and Inunan resources and
sharsholdess involved in
the process
Remuneration pohicy | n.a. n.a. n.a, =+ = +
updated over time
Internal transparency na. n.a n.a. + = =f+
3 suboptions on external disclosure (see below).
Yearly mandatory | n.a. na. .4 + na +
disclosure in & separale
statement
A  single mandatory | na. h.a. n.a. =i+ n.a. =i+
external disclosure  at
first, followsd by updates
if future modifications.
A disckogure in anoual | n.a. n.a na. + n.a. +

financial statements &s
part of intemal control
Jescription

Magmitude of impact as compared with the baseline scenario: ++ strongly positive; + positive; — —
strongly negative; — negative; = marginal/mewtral; ? uncertain; n.a. not applicable

On governance of the remuneration process, option A and option B would probably have
a neutral effect. Option D, including the retained suboptions as set out in section 5.1.4
and Annex 2 (see the retained suboptions in the table above), could have a strong positive
effect on governance of the remuneration policy. The possible principles included in
option D address and could improve several aspects of corporate governance on the
remuneration policy, namely possible conflicts of interest of the members of the board,
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the role of the internal control functions and internal transparency. Ensuring that the
board has overall responsibility for the design and operation of remuneration policy
backed by expertise of human resources and internal control functions, increases the
likelihood of having remuneration policies consistent with effective risk management and
non-biased by undue influence of business units. Giving a role to shargholders and other
stakeholders and making remuneration policy internally transparent further strengthens
the objectivity of the process.

These options on the governance considered to be proportionate with regard to the
objective they aim to achieve. As further described in Annex 2, the costs of these options
are assessed to be relatively limited compared to their effectiveness.

External disclosure of remuneration policy is necessary in order to adequately inform the
relevant stakeholders. Nonetheless, disclosure will entail costs and may pose problems of
confidentiality of business information. Disclosure for stakeholders should be clear and
easily understandable so as to allow them to form a view on whether the financial
undertaking has adopted remuneration policies consistent with sound risk management
practices. Adequate additional disclosure where appropriate is also necessary in order to
provide information to supervisors so that they can effectively review remuneration
policies of financial institutions. On disclosure of the remuneration policies Option D
could have a positive effect on improving governance on remuneration policy. Each of
the three suboptions has its costs and benefits as compared to the objective. Whilst annual
mandatory disclosures in a separate statement or in annual accounts are overall
considered to be slightly more efficient in achieving better govemance, the differences
between the three suboptions are not important enough to single out a preferred option.
Each of them could therefore be retained as a preferred policy option on external
disclosure.

6.2.3. Supervision

Aligns tnterests | Redoces Strengthens Improves Improves Supply of | Efficiency
of  recipient | incentives | link between | supervisory | corpocate talented
with long term | to pay and | oversight gOVétance diractors/e
company excesgive performance o mployees
interests risk taking remuneration
policy
Option A = = = = = = =
OPtio-n B = = = S = = =
Option D|+ + + + + = +
(supervision)
Ensure financial +—+ + + + + = +
ingtitutions bave
remuneTation
policies cotsistent
with effective and
sound risk
management,
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Use tools under | + + + + + = +
Basel I Acoord

Take account of | + + + = + n.a. =
nature/scale  of
financial

ingtiation and
complexity of iz

activities

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + positive; — —
strongly negative; — negative; = marginal/newiral; ? uncertain; n.a. not applicable

On the supervisory oversight of the remuneration process, option A and option B would
probably have a neutral effect. Option D, including the retained suboptions as set out in
section 5.1.4 and described in more detail in Annex 2 (see the retained suboptions in the
table above), could have a strong positive effect on the supervisory review of the
remuneration policy. For the supervisors to effectively review remuneration policies of
financial institutions, they need to have access to all necessary information and to dispose
of supervisory tools which enable them to make financial institutions compliant with the
principles on sound remuneration policies. This increased role of supervisors will have
additional costs, but the supervisory oversight on the adequacy of financial institutions'
compensation policies is an indispensable tool if the implementation of the principles on
sound remuneration policies by financial institutions is to be effective. Supervisors could
adopt a proportionate approach and the intensity of the supervision applied to financial
institutions will vary according to the supervisor’s estimate of the potential impact of
their conduct and the risks run by them.

However, using only supervisory tools under the Basel IT Accord on capital requirements
would not be effective in achieving the objective of having sound remuneration policies
across the whole financial services industry. Supervisory tools there apply only to banks
and investment firms and will be irrelevant for financial institutions for which capital
requirements do not exist.

6.2.4.  The scope of application

First, the new principles on remuneration could apply only to credit institutions and
investment firms. However, this option leaves outside the scope of the general principles
all other sectors of financial services indusiry. Alternatively, general principles on sound
remuneration policies could apply to all actors in the financial services industry,
regardless of the legal status of the financial institution. This option would avoid any
possible loopholes and prevent a distortion of competition between different sectors.
However, some of the general principles on sound remuneration practices may be of
more relevance to certain categories of financial institutions than others. Therefore, in
order to avoid unjustified costs and to ensure proportionality, Member States may, when
implementing the general principles, adapt and complement them according to the
specific situation of given financial institutions.
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Second, new principles conld apply to significant, systemically important companies,
whose failure has important consequences on the correct functioning of the financial
services industry, However, this option could appear as insufficiently effective in
achieving the objective of prudent risk-taking in the financial services sector, If there are
unsound remuneration policies which induce excessive risk-taking in a large number of
small financial institutions, together these financial institutions could generate a
systemically important risk. Consequently, to limit the scope of the principles on sound
remuneration policies to significant financial instimtions only could undermine the reach
of these principles. An alternative option would be to apply the new principles to all
financial instifutions, whatever their size. This option would better achieve the above-
mention objective and avoid a possible distortion of competition between financial
institutions of different sizes. However, for the sake of ensuring proportionality and in
order to avoid umnecessary costs for the financial institutions of small size with a limited
number of employees, Member States may take account of, its size, scope of activities
and complexity.

Finally, new principles on remuneration policy could include all categories of staff within
a financial undertaking, with special arrangements adopted with regard to directors,
senior staff members, and other risk-takers whose remuneration is performance related.
Alternative, their scope of application could be limited only to those categories of staff
whose professional activities have an impact on the risk profile of the financial
institution. Either approach could equally be retained as preferred option.

8.2.5. Conclusion on remuneration in financial services

Aligns Reduces Strengthens lioproves Improves Supply  of | Efficieney

mierests  of | inventives to | link between | corporate supervisory | talented

recipient excessive pay and | governance oversigha directors/em

with  loog | risk taking performance | on ployees

term nemuneration

company poficy

mterests
WA = = = = = = =
Option B = = = = = = =
Option D |+ + + na. na ? +
{siruchire)
Option D | na na n.a, ++ n.a. = +
(povernance)
Option D |+ + + + + = +
(supervision)

The overall preferred option is Option D which combines new principles on the structure
of the remuneration, on the process of design and operation of the remuneration policy,
on the disclosure of remuneration policy to external stakeholders and on the supervisory
review. This balance between structure, govemance, disclosure and supervision is the
most efficient to achieve the objective of having sound remuneration policies in financial
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institutions consistent with effective risk-management. Sound practices for remuneration
policy in an individual financial institution should be adopted through an internal process
which avoids conflicts of interest and ensures that the operation of the remuneration
policy is consistent with its design and objectives. Adequate involvement of internal and
external stakeholders in the process can only be achieved if these stakeholders are
sufficiently informed. Supervisory review would further strengthen the effectiveness of
risk management, especially where systemic risk is concerned, and ensure coherent
implementation of sound remuneration policies across Member States.

The preferred option on structure of remuneration policies introduces new principles on
the structure of the remuneration. This option consists of a general principle on sound
remuneration policies which should be consistent with sound and effective risk
management. For this purpose, financtal institutions should strike an appropriate balance
between fixed and variable components of remuneration with a sufficiently high level of
fixed component so as to ensure that staff do not rely exclusively on bonus payments.
This option also requires that the variable component should be linked to performance
and that a major part of it should be deferred in order to take into account the risk horizon
of the underlying performance. Variable payments should be subject to performance
measurement criteria which should privilege longer-term performance of financial
institutions and adjust the underlying performance for risk, cost of capital and liquidity.
Possibility for clawback in cases of payments awarded on the basis of data that are
manifestly misstated could be considered although this is legally complex and its likely
impact uncertain.

The preferred option on the governance of remunecration policies introduces new
principles on the governance of decision-making on remuneration policies in financial
institutions. This option consists of a general principle that remuneration policy should be
transparent internally, should be clear and properly documented and contain measures to
avoid conflicts of interest. This option also implies that the (supervisory) board should
have the responsibility for the oversight of the operation of the remuneration policy for
the financial institution as a whole with an adeguate involvement of internal control
functions and human resources departments or experts as well as shareholders. Board
members and other staff involved in the design and operation of remuneration palicies
shonld be independent. Nonetheless, it does not scem proportionate to have a
remuneration committee composed exclusively of non-executives. To ensure that
remuneration policy achieves its objectives, it should be updated over time to meet the
financial institution's changing situation and staff members should know in advance the
criteria which will be used to determine their remuneration and have access to their
appraisal process.

The preferred option with respect to disclosure introduces new principles on the
disclosure of remuneration policies in financial institutions, This option consists of z
peneral principle that remuneration policy should be adequately disclosed to extemal
stakeholders in a clear and easily understandable way. The different ways to achieve this
transparency are relatively equivalent in efficiency so they could consist either of a yearly
mandatory disclosure in a separate remuneration policy statement, a single mandatory
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disclosure at first, followed by an update in case of future changes or a disclosure in
annual financial statements.

The preferred option includes new principles on the supervisory review of remuneration
policies in financial institutions. This option requires supervisors to ensure, using the
supervisory tools at their disposal, that financial institutions apply the principles on sound
remuneration policies to the largest possible extent and have remuneration policies
consistent with effective risk management. In order to address the question of
proportionality, this option also provides for supetvisors to take account of the nature and
scale of the financial institution and the complexity of its activities in order to assess its
compliance with the principles on sound remuneration policies.

Finally, on the scope of the new principles, a financial institution could adopt a
remuneration policy which includes all levels of the organisation and all categories of
staff limit the remuneration policy only to those categories of staff whose professional
activities have an impact on the risk profile of the financial institution. As explained in
section 6.2.4. above, the two options seem comparable as to their costs and benefits and
as to their effectiveness in achieving the main objective of the new policy. Both of them
could equally be retained as preferred option.

There is a risk that application of the principles might have an adverse effect on the
supply of talented employees and directors in the EU. This argues in favour of effective
monitoring of their application and efforts to ensure they are applied effectively and as
widely as possible to avoid regulatory arbitrage.

6.3. Discussion of coherence and future developments.

The preferred options for directors’ remuneration and remuneration policy in financial
services are consistent with each other. In any event and for greater clarity, given the
overlap (i.e. for directors of listed companies in the financial services industry), the
Recommendation on remuneration policy in financial services should clearly state that
the provisions of the (existing and forthcoming) Recommendations on directors'
remmumneration are applicable to directors in the financial services industry. The proposed
Recommendation on remuneration policy in financial services would be applicable
without distinction to privately or publicly owned financial institutions.

Furthermore it will specify that its content is without prejudice to specific national
measures on remuneration in the context of national rescue packages for the financial
sector. As mentioned above, the Commission acknowledged, when examining state aids
for financial institutions that "Restrictions on dividend policy and caps on executive
remuneration should also be considered”. These were considered to be behavioural
constraints to ensure that beneficiary (public or privately owned}) financial institutions do
not engage in aggressive expansion against the background of the state guarantee to the
detriment of competitors not covered by such protection. However they are exceptional
measures and can not substimte for general guidelines to be applied outside national
rescue packages for ailing banks. In fact, the proposed Recommendation would introduce
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new principles to be applied by all financial institutions. These recommendations are to
be viewed as part of a wider package.

As indicated eatlier, the Commission also announced on 4™ March 2 legislative proposal
to bring remuneration polictes in the financial services sector within prudential oversight.
The forthcoming legislative proposal will deal, in the first instance, with remuneration
policy in banks and mvestment firms (this is where the clearest market failure has
occurred on the basis of the evidence available to date) and will be included in the
package of modifications of the Capital Requirements Directive which is now planned for
mid-June 2009. The primary purpose of the legislative instrument will be to bring
remuneration policies and their link with risk management clearly within prudential
oversight. The legislative amendment might establish a general principle that
remuneration policies should be consistent with effective risk management. Supervisors
should review compliance with this principle and, where necessary, ensure that covered
financial institutions take remedial action, where necessary and have adequate capital to
cover the risks they take. Similar legislative initiatives in other financial sectors (such as
insurance) may alse be needed and will be considered. Meanwhile the Recommendation
on financial services couid already provide a guidance on principles to be applied and a
starting point for dialogue between financial undertakings and relevant supervisors.

At present, national supervisors are responsible for applying these principles although
their positions in this respect are coordinated to a certain extent though existing
committees which bring together EU national supervisors (CESR, CEBS, CEIOPS). In
due course, if changes arc made to the supervisory architecture of the EU, as
recommended by the de Larosiére report, then supervision in this area would need to be
integrated into the new structures. This would include, as appropriate, a role for the
European Systemic Risk Council as far as systemic risks of cross border financial groups
are concemed and enhanced coordination betweens supervisors as regards micro-
prudential supervision.

Following the London Summit (2 April 2009), the G20 agreed to "endorse and
implement the FSF's tough new principles on pay and compensation and to support
sustainable compensation schemes and the corporate social responsibility of all firms”.
The proposed Recommendation on financial services is consistent and complementary to
the FSF principles. It will be important in order to ensure a global level playing ficld to
monitor what is being done at international level and how (and if) the FSF principles are
implemented in other countries/geographical areas. The G20 agreed to strengthen the role
of the FSF to become a Financial Stability Board and its expansion, inter alia, to the
European Commission will facilitate monitoring of the implementation of its principles
by others.

The financial crisis has stressed-tested Corporate Governance regimes in banks and
investment firms and they have been found to be sorely wanting. There is a need to
address more issues related to risk management within financial institutions. This will be
the subject of a more wide-ranging report also announced in the 4™ March
Communication which is to be produced for the end of this year.
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Lastly, the relative unsatisfactory application of the existing Recommendations on
directors' remumeration, including the lack of accountability of directors towards
shareholders and the relative inactivity of (even institutional} shareholders on these issues
may raise serious questions on the effectiveness of corporate governance rules. The
European Commission's services have launched a study on this issue and results are
expected for the end of 2009.

7. MONITORING AND EVALUATION
7.1. Monitoring
Directors’ remuneration

Given the unsatisfactory application of the existing Recommendations, the new
Recommendation would include a provision inviting Member States to notify the
Commission of measures taken. Furthermore, the Commission intends to increase
monitoring mechanisms to enhance effective application of EU rules on directors'
remuneration. An annual scoreboard on the effectiveness of the EU mles on directors'
remuneration in Member States, in particular on the linkage between performance and
level of direciors' remuneration in each Member State will be established in 2010
together with a data gathering study to this end.

A peer review by Member States on their respective application of EU Recommendations
on directors' remuneration is also being considered. Furthermore, to improve quality and
comparability of European data on companies' disclosure of directors' remuneration, the
Commission will explore possibilities to standardise the disclosure.

Finally, the result of an ongoing study on the effectiveness and monitoring of existing
corporate governance rules in Member States will be available by the end of this year and
provide up to date information of the situation in Member States.

Remuneration in financial services

The new Recommendation would include a provision inviting Member States to notify
the Commissicn of measures taken. Furthermore, the Commission intends to carry out on
online visits of financial institutions to check whether remuneration policy is in line with
the new Recommendation. The Commission will work closely with CEBS and relevant
naticnal authorities 1o ensure convergent and consistent application within the EU.

7.2 The evaluation reports
After one year, the Commission will examine both Recommendations in the light of the
experience acquired and outcome of the above-mentioned monitoring. The evaluation

will be based on the data gathered from the monitoring exercises, complemented with
information collected from companies, Member States and stakeholders.
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! Please see list of articles below
! E.p. Berle and Means (1932), Jensen and Meckling {1976), O'Reilly et al (1988), Garen (1994), Murphy
21999), Oxelheim and Randoy (2005)

Declaration of the Washington DC Summit on Financial Markets and the World Economy”. White House.
* Commission Recommendation of 14 December 2004 fostering an appropriate regime for the remuneration
of directors of lisied companies (2004/913/EC). GF 1385/55, 29.12.2004,

% After the European Council of October 2008, President Barroso reported to the European Parliament that
the Commission would come forward with an initiative on executive pay based on a review of the 2004
Recommendation. Later the ECOFIN Council, in its conciusions of 2 December 2008, invited the
Commission "t update its recommendation so as to promote a more effective control by shareholders, and
encourage a stronger link between pay and performance, including on leaving pay (*golden parachutes™)".
¢ COM(2009)114 final of 4.03.200%
7 Cadbury Report, December 1992. For a more comprehensive defmition, see for example the CECD
Principles of 1999: “Corporate governance involves a set of relationships between a company's
management, its board, its shareholders and other stakebolders. Corporate governance also provides the
structure through which the objectives of the company are set, and the means of attajning those objectives
and monitoring performance are determined,”
¥ See Directive 2006/46/EC. The "comply or explain" approach means that to the extent a company, in
accordance with national law, departs from a corporate governance code to which the company is subject,
or vohuntarily has decided to apply, it shall explain which parts of the code it departs from and the reasons
for doing so.
¥ Commission Recommendation of 15 February 2005 (2005/162/EC). Some countries use a one-tier board
structure, This board structure is characterised by an administrative board consisting of a mix of executive
and non-executive directors. In the couniries using a two-tier board structure, a management board consists
entirely of managing directors and a supervisory board consists entirely of supervisory directors, Of
parncnla.r importance for the non-executive or supervisory directors is their role in overseeing executive or
managmg directors and dealing with situations involving conflicts of interest.

® Commission Recommendation Of 15 February 2005 on the role of non-executive or supervisory directors
of listed companies and on the committees of the (supervisory) board. OJOEU (2005/162/EC) dated 25°
February 2005 L52/51.

' See references above.
2 03 €270, 25/10/2008, p 8
B 071 C10, 15/1/2009, p 2
' In its analysis of avoidance of the undue distortions of competition in the context of state aid, the
Commission assesses, among others, whether the aid package foresees sufficient behavioural rules to
prevent an abuse of the state support. Restriction on executives' rerumneration is one of these behavioural
Tules positively assessed. A number of cases of aid to the financial sector approved until now by the
Commission, both in the form of guarantees and recapitalisation (individual or national schemes), include
restrictions on executives' rerumerations as behavioural safeguard.
1 Please see problem trees in Annex 11.
' In agency theory, the company is a nexus of contracts; jt focuses on executives directors as they take the
strategic decisions: resources allocation decision, new market entries, etc.
7 See Annex 10.
8 See Annex 10.

¥ See e.g.: hiip: i - } {"War of words
breaks out over Goodwms rettrement pot"), gtpﬂwww ﬁcoﬂcmsfstaﬂWﬁi}SSb—lldc-SaSS-
0000779fd2ac htin]l ("Former N Rock divector paid nearly £1m"™), http://www.fi.com/cms/s/0/8676422a-
d7b4-11db-b218-000b5df10621 html ~ ("Trichet  calls  for  executive  pay  restraint"),
Ltpﬂcachcfﬂ comfcmsfg{mﬂ 212 &EiSf-l1dd-9530-0@077b07658,hm11 ("Pans wamns on cxecutive

JLhwww ft.o g §S8.| ("Merkel ally backs
curbs on mecunve salaries"),

htip:/fwerw irishtimes. com/newspaper/finance/2009/0212/1233867933323 html {"Contrite bankers starting
to pay for past excesses”), hitp/fwww.fl.com/cms/s/0/d0el fb46-db69-11dd-bes3-000077b07658.html
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{"Companies warned over executive pay-outs™), hitp://www.ft.com/cms/s/d285337a-Ocel-11dd-86df-

0000779d2ac dwp yuid=ehe33f66-57aa-1 1dc-8c65-0000779fd2ac print=yes.html ("BF  sharcholders
criticise executive pay packages"), flwww, 0/882d3a46-aa9f-11dd-897c-
000077607658 htm] ("North-south divide over excessive executive pay™),

http:/fwrww_ft.com/ems/s0/{3506d4a-bI8E-1 I dd-ab7i-0000779fd18c.btmi  (¥Pressure  mounts  on
executives 1o Temounce  incentives"),  http:/fwww.ft com/ecms/s/0/d54991b0-bh2c-11dd-bebe-

00007791 8c.himl ("ExUUBS executives forfeit pay“), hitp:/fwww. ft.com/cms/s/0/e312a8%e-f3ef-11dd-
%9c4b-0000779fd2ac htm] ("Mundelson waraing o banks over bonuses™),
http:/fwarw ft.com/cms/s0/9e078d7s-28fa-11dd-96ce-000077b07658.html ("Mail bosses defend ‘obscene’
bonns payouts"), hitp:Awww. ft. comfems/s/2/7)12{3d9c-5245-11d3-9ba7-000077b07658 hitml {"The Lex
Overpaid CEOC  Award™), JSwww.ft.com/cms/s/Q/e2 Tee? 8-11d4d-8c28-000077b07658 hitml
("Bellway pay-outs prompt concern"), btip/www.ft.comvems/s/0/b7c7ceb8-9be2-11dd-ae76-
000077607658 il ("High pay  fails to boost  performance, says  report”),
http:/fwww ft.com/ems/s/0/2dalc486-695b-11db-al 62-000b5df1062]1 htm] ("Threat of ban on ‘'golden
parachutes'") Also outside the EU publlc outcries over executive pay are taking place, especially in the US:

n/oms/s/0/cdlent 0( 6381 ("Gentlemeu, please empty your

A /8 ("Obama gets tough
on pay for emlmves"), g;; ;j{ !u;_hnmes conﬂmwsmpgﬂﬁmce&ﬂ!ﬂmg]231233367933340 html
goUS bankers questioned on use of bailout money™).

In a meta-analysis of some 137 studies of executive compensation, Tosi et al. (2000) found that changes
in firm performance accounted for only some four per cent of the variation of CEQ pay. In a mieta-analysis
of 229 empirical studies Dalton et al. (2003) reports that only a few studies find a systemnatic link between
executive compensation and firtn performance. As regards evidence from European countries a number of
studies relating to the United Kingdom find a low pay-performance sensitivity (Gregg et al., 2005; Conyon
and Murphy, 2000; Ozkan, 2007), Bruce et al. (2007) come to the same conclusion on bomises within UK
companies. For Germany, Haid and Yurtoglu (2006) report a wesak relation between compensation and
performance, whereas Conyon and Schwalbach (2000) find that the relation is positive in both Germany
and the United Kingdom. By contrast, recent studies on Portugal (Fernandes, 2008) and the Netherlands
(anhues ct al., 2007) do not find any such relation.

! Eg in a Financial Times article (http:// ft.com/c 0/58383be0-9a52-1]dd-bfe2-
000077607658 hitml) the IDS Executive Compensation Review iz quoted for saying that "bonus payments
have continued to rise faster than inflation in spite of the deteriorating financial outlook” (the quote relates
to bonuses in UK companies in 2008). In a Financial Times article (http://www.ft.com/cms/s/0/c22ect5-
96b-11dc-9b7c-000077b07658, htmi) relating to the US in 2007 it is informed that " The median income of
an S&P 500 CEO nearly doubled while the average profit of their companies rose just 12%". An
Associated Press study at http:/f'www.shareholderforum.com/sop/L ibrary/20080919_Deal htm reports that
the median CED pay in S&P 500 companies was about USD 8.4 miltion in 2007 and had not come down at
a time the economy was weakening.

% In particular they often receive social insurance and supplementary pension schemes. Supplementary
pension schemes are often substantial and do not depend on performance. They pormally depend on the
level of pay. They are called supplementary because they are outside the national statutory social security
to which the Directors might be rightfully entitled under Social Security law.

%5 There seems to be at least some anecdotal evidence that could support this argument. Bellway, the UKs
fourth larpest housebuilder paid more than 630,000 pounds to top executives in spite of a sharp fail in its
share price in 2008. They were rewarded with bonuses worth 55 % of their salaries in a year when shares in
the company lost 28% of their valug, sales fell by 50% and house prices collapsed. Peter Montagnon,
Director of Investment Affairs at the Association of British Insurers, commented: “Management had targets
and abandoned them when it became clear they were not going to meet them. They decided to pay bonuses
anyway." Available at: http://www.ft.com/cms/s/0/796b95d2-da7b-11dd-8c28-00007 7607658 himl.

2 Main et al (2006), p. 27, Gabaix and Landier (2006), p. 3.

% vExecutive remumeration in the EU: the context for reform" by Ferrarini & Moloney Oxford Review of
Economic Policy, Vol. 21, N°. 2/2005.
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8 A study showed that missing quarterly earnings benchmarks are associated with higher risks of being

fired and getting lJower  bonuses and lower equity based compensation. See
o ch/

7 A survey conducted by Grahatn et al. in 2005 in US listed companies .See grabam, Harvey and Rajgopal,

the Economic implication of corporate financial reporting, Journal of accountings and economics, vol 40.

2 See Annex 10.

* HayGroup (2008).

* The HayGroup study finds that UK companics pay the highest base salaries, with a median of €1.4m.

German companies pay the highest bonuses, with a median 85% of salary. French companies provide the

largest Jong term incentive opportunities and have the highest median total compensation (salary, bonus

plus fair value of long-term incentive award). Another study (See Femrarini & al. article mentioned in 51)

reports that the proportion of variabie cash bonuses range from 27 % of pay in Finland to 47 % in France.

When share-based compensation is included, total variable pay, including share options and long-term

incentive plan awards, represents 78 % of total pay in the UK, and 60 % in France.

3 Return On Equity (ROE) 10%, Total Shareholder Return (TSR) 13%, Economic Value Added (EVA)

18%, Cashflow 21%, Individual targets 36%, Other 49%.

32 The UK finding is supported by the OECD report "Corporate Governance lessons from the financial

crisis" (2009), p. 12;: "70 per cent of FISE companies now defer some part of annual bonuses. For an

example of such plans, Ladipo et al note that at one bank 73 per cent of the annual bonus is delivered as

cash. The remaining 25 per cent iz delivered ac a provisional allocation of shares which are not normally

released jor at least three years and are subject to potential forfeit if the individual resigns and commences

employment with a competitor.”

32 Also the FSF principles for Sound Compensation practices (p. 13) says in relation to clawback systems in

the financial sector, that “such provisions have not been common practice”.

¥ Out of 48 European companies 32 used Performance Share Plans, 31 Share Option Plans, 4 Matching

Bowous Plans and 3 Cash Plans. Practices differ between countries; for example French companies use

mostly share option plans whereas UK companies use mostly performance share plans.

3 Jack Welch, who is regarded as the father of the “shareholder value” movement that has dominated the

corporate world for more than 20 years, has said it was “a dumb idea” for executives to focus so heavily on

quarterly profits and share price gains. The former General Electric chief told the Financial Times the

emphasis that executives and investors had put on shareholder value, which began gaining popularity after

a speech he made in 1981, was mispiaced. See hitp://www.ft.com/cms/s/0/2941F1 £2-0£27-1 L de-bal (-

0000779fd2ac. html

3 US Supreme Court. Schreiber v. Burlington Northern, 472 US.1 (1985)

¥ See for imstance remarks made by Nicolas Sarkozy reported in a Financial Times article

hitp://www.ft.com/cms/s/0/2dal c486-295b-1 1db-al62-000b5df10621.himl.

3% Depending on the Member State, directors may be considered as employees and subject to labour law.

% In many Member States (¢.g Austria, Germany, Italy, Portugal Ireland) severance payments are treated

on a special basis — mostly in order to reduce the tax burden. Often, severance payments are taxed on basis

of average earnings

40 ¢.g. Cyprus and Spain

4! ¢ g. Germany, Belgium and Ireland

*? In Furope there are several examples. "Antoine Zacharias, ousted in 2006 as chairman of the

construction group Finci, got a €13m severance package, supplemented by an estimated €230m of stock

options” http:/iwww.ft.com/cms/s/0/8676422a-d7b4-11db-b218-000b5df10621 . html (FT article 21.3.07

“Trichet calls for executive pay restraint"), " The prospect of large severance payments to the outgoing chief

executives of Dexia, the bank rescued in a government-led bailout last week, and Alcatel Lucent, the loss-

making telecoms equipment supplier, has caused outrage in France. The French government last week

effectively forced Axel Miller, the Dexia chief, to give up his golden parachute as a condition for infecting

capital into the bank." http:/fcachefft.com/cms/s/0/f17127ee.9451-11dd-953e-00007 7007658 html. (FT

article 7.10.08 "Paris wams on executive pay"), "A pension arrangement giving Sir Fred Goodwin, former

CEQ of the ailing bank Royal Bank of Scotland, 693.000 pounds a year for the rest of his life, has caused a

public ot cry in UK JSiwww.ft.com/cms/s/0/275553dc-046f-11de-845b-000077b07658. htmd (FT
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article 27.2.09 "War of words breaks out aver Goodwin's retirement pot"), In Schwitzerland 3 former UBS
executives have renounced severance payments of respectively around €21m, €14m and €7.5m after public
pressure  hitp:/www.fi.conv/ems/s/0/d54991 b0-bbZc-11dd-be6e-00007791d1 Be.homd (FT article 25.11.08
"Ex-UBS executives forfeit pay"). In the US, golden parachutes of mediocre performing executives have
also caused outcry. OECD (“Corporate Governance lessons from the financial crisis (2009), p. 12) report,
that Mudd (from Fannie May) got a payment of 9.3 m USD (but renounced it), Syron (from Freddic Mac)
got 14.1 m USD (but renounced it), Prince (from Citibank) got 100 m USD and O'neal (from Merril Lynch)
got 161 m USD. Robert Nardelli (from Home Depot) got a 210 million dollar golden parachute in spite of
aa 8 % drop in share price during his six years in charge http:/fwww ft.com/emg/s/0/c5698f48-abdd-1 L db-
79e2340.html. (FT article 24.1.07 "Home Depot slashes new CEO Blake's pay™).

Experience has shown that variable pay schemes have become increasingly complex and that In certain
instances this has Jed to excessive remuneration and manipuiation. This has raised questions of
appropriate disclosure of director remuneration and of the role of shareholders and non-executive
directors in the process of determining director remuneration” [European Corporate Governance Forum
statement, March 2009]

4 Commission Staff Working Document dated 13 July 2007 SEC (1022)

% There are still substantial differences in the degree of disclosure between Member States; for example in
Greece, it is only required to disclose the rermmeration of board of directors’ non-executive board members,
whereas in other countries all board members' payment have to be disclosed. In the UK, for example,
detailed, individualised disclosure on the remuneration packages of all executives (including salary,
bonuses, share options, and long-term incentive schemes) as well as on rerhunération policy is aveilable in
the Annual Report.

* Ror instance NL, UK.

*" See RiskMefric report in Annex 6.

“ See "Fixing Directors' Remuneration in Europe Governance, Regulation and Disclosure” Prof, Guido
Ferrarini and Dr. Maria Cristina Ungureanu in Annex 7.

* Dissent on this issue was typically driven by the absence of any cap on executive variable remuneration
of retention payments and the lack of stringent performance criteria thereon. Leading in Dissent: France —
6.2% dissent on average (vs 4.8% for Europe) — 2 rejected items and Netherlands — 4.4% dissent on
averape — 1 rejected and 2 withdrawn items - RiskMetrics.

3 See examples of refusal on remuneration issues from shareholders in RiskMetrics presentation in Annex.
3l See Gaspar, Massa, Matos (2005), Sharcholder Investment Horizon and the Market for Corporate
control, Journal of Financial economics, vol 76, pp. 135-16

52 On the New York Stock Exchange, the average share is currently held for less than a year, as compared
to about five years in 1960 and two years in 1990. Article by By Rakesh Khwrana and Andy Zelleke,
Washington Post, 8 February 2009.

** They tend to undervalue firms with pood earning prospects in the long term but low current profitability.
Ref Article. However there are also studies showing that institutiona! and block bolding ownership can
have a significant and negative impact on CEQ compensation, which shows an existence of active
monitoring by institutional and block holding ownership (Neslihan Ozkan (2005); "Do Corporate
Governance Mechanisms Influence CEQ Compensation? An Empirical Investigation of LUK Companies™).
3 According to Jenson and Murphy: "Remuneration commiltees rowtinely lack the information, expertise
and negotiating skills necessary for hard-nosed contract negotiations with incumbent and incoming
executives” Remuneration:" Where we've been, how we got here, what are the problems and how to fix
them" Jenson M and Murphy K, Ewropean Ceorperate Govemnance Institute Working Papers in Finance
2004, p22

% "The Remuneration Committee and Strategic Human Resource Management” Brian G M Main, Calvin
Jackson, John Pymm and Vicky Wright. 24 December 2007,

%  rCompensation Consultants and Executive Pay: Evidence from the United States and the United
Kingdom" by Martin }. Conyon. May 2008. The study yiclds a number of findings. First, CEQ pay is
gencrally greater in firms that use compensation consultants. Second, the amount of equity used in the
overall compensation package, such as stock options, is greater in firms that use consultants.
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57 See Lord Myners comments at House of Lords: "From my perspective, one of the things that it should
address Is the insidious influence of external benchmarking and comparators by so-called benefit
consultants. There needs to be much more awareness of internal comparators and perceived fairness".

3 hitp:/Mbusiness.timesonline.co.uk/tol/business/industry_sectors/support_services/article5864154.ece

% See Association of British Insurance (ABI) previous article

% QECD Report on Corporate Governance Lessons from the Financial crisis. [SSN1995-2864.

#! The High Level Group on Financial Supervision chaired by J. de Larosiére 25 February 2009,

€2 G20 Working Group | conclusions

% List of Members: E. Gerald Corrigan Goldman, Sachs & Co. Co-Chairman , Douglas J. Flint HSBC
Holdings plc Co-Chairman, Madelyn Antoncic Lehman Brothers, Craig W. Broderick Goldman, Sachs &
Co. , Ken deRegt Morgen Stanley Andrew Feldstein Blue Mountain Capital Management, Peter Fisher
BlackRock, luc., Adam Gilbert JPMorgan Chase & Co. Christian Lajoie, BNP Paribas, Gary Lynch,
Morgan Stanley, J. Chandler Martin Bank of America ,Edmond Moriarty, Merrill Lynch Gavin O'Connor,
Goldman, Sachs & Co., Edward J. Rosen, Esg.Cleary Gotilieb Stcen & Hamilton LLP , Zion Shohet,
Citigroup, Barry L. Zubrow, JPMorgan Chase & Co.

# Later this view was shared by many others. See for instance FSF's principles for Sound Compensation
practices (draft 26.09), p. 4: "Multiple surveys find that over 80 % aof market participants believe that
compensation practice.f played a role in promoting the accumulation of risks that led to the current crisis.
Experts agree."

% The HF recommendations of 17 July 2008: bttp://www.iif com/press/2008+press/press+75.php

% See de Larosiére Report.

7 See state of European banks fol]omng their exposure to risky investments:

http ffwww cnbc comvid/21 819441
™ The financial services industry has already witnessed & 16 percent decline in bomuses in UK financial
institutions (from £8.8bn in 2006 to £7.4bn in 2007). Similarly, these figures have been mirrored on Wall
Street. As the turbulence in the financial markets continue, in May 2008 the Centre for Economic and
Business Research {CEBR) predicted that 2008 bonuses — to be paid in early 2009 — would total £5.07
billicn, a fall of 42 percent from 2006's near record £8.8 billion payout Even more striking is the
iction that bonus levels will not recover to 2006/07 levels until 2011 at the earliest.

! A significant portion of bonuses are paid in stock. That varies between banks, but a rule of thumb might
be about 25-35 per cent in aggregate, with most of it locked up for three to five years. Junior staff receives
virtually everything in cash. The heavier the hitter, the bigger the proportion paid in stock
http frwrerw ft.com/oms/s/1/570ac08¢-5799-11dc-8c65-0000779fd2ac html

Report of the Board of Directors to the General Shareholders Meeting. 22May 2008 Société générale.
http://www ifa-iaf.be/v 1/frontEnd/libraryifa/index.php?action=spawnFile&id=50
3 Other examples of bonus scandals: Caisse d'épargne: http:/www.ft.com/cms/s/0/4dan03 fa-9cac-1 Ldd-

242¢-000077h07658 html - Camnegic scandal in Sweden: http://www ft. com/cms/s/0/e485dbed-7504-11de-
£92d.0000779fd2ac.html

™ [IF Repert, BCBS paper, OECD Report, SSG Report
™ See Senior Supervisor Group, observations on risk management practices during the recent market
turbulence.2008.
" See ACCA discussion paper
™ Société Générale, 2008 Report of the Board of Directors to the General Shareholders Meeting, company
website
™ FSA Final notice to Credit Suisse first Boston, 13 Augnst 2008, London
™ See "The Moore Memo” at hittp://Ralpheville.ft.com
% SE.C‘s Oversight of Bear Steamns an ¢ Related Entities, Report N° 446-A
¥l Guerra and Thal-Laresen report, 2008
¥ 1dem
% See policy context for references (CRD, Insurance, UCITS, MiFID, IORP)
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# vPrinciples for sound compensation practices in the financial industry” adopted by the FSF on 12 March
2009. See Annex 5.

33 See the tender documentation of the study in Annex 9.

¥ See for instance the EFC document in Annex 4.

¥ In 2007, the French Govemment already made it legally compulsory to subordinate any exit
remuneration packages for executives to performance requirements. The French Government is also
expected to pass a new legislation to ensure that stock options could only be awarded to top executives if
they or some other form of profit-shere scheme are also in place for the rest of a company’'s workforce.
Lastly, President Sarkozy threatened to legislate on these issues if the new recommendations are not
a)phed by the industry.

The use of tax facilities on disproportional pension payments over the past, are discouraged by
introducing a new employers” tax on back service payments regarding wages in excess of € 500,000. These
back service payments arc taxable at a rate of 15%. Secondly, a new employers' tax at a rate of 30% is
introduced on disproportional exit bonus payments. These payments are considered to be disproportional if
and insofar as the payments exceed the employee’s annual wage. This extra tax is only applicable if the
annual wage of the employee exceeds € 500 000.

% Adopted in March 2009, See Annex 5.

® The Rise of an Intemational Market for Executive Labour by Winfried Ruigrok, Peder Greve, SCALA
Discussion Paper No. 7/2007. Though the authors explain there are many barriers to the movement of
executives in Europe, recent data suggest that an international market for executive labour in Eumpc is at
best emerging very gradually. However, the international market for executive labour is not emergiog in the
same way and at the same pace across Europe. -

! See above,

%2 See OECD Principles of Corporate Governance, revised April 2004, originally issued June 1999, The
QECD principles constitate one of the twelve key standards of the Financial Stability Forum for sound
financial systems.

% They suggested:

» Compensation incentives should be based on performance and should be aligned with sharsholder
interests and long-term, firm-wide profitability, taking into account overall risk and the cost of
capital;

Compensation incentives should not induce risk-taking in excess of the firm’s risk appetite; and
Firms should take into account the performance realized for sharcholders over time in determining
Severance pay.
™ Public consultation is ongoing. See Annex for the principles.
* In particular Italy, the UK, the Netherlands and Germany. The Bank of Italy issued a regulation on
banks’ organisation and corporate governance, requiring that remuneration schemes be consistent with risk
ma.nagument poligies and Jong-term strategies.
% Please see EFC Report in Annex 4.
*" Please EFC Report.
%8 Gee for instance work done by the Bank of Htaly, the FSA and the French Commission bancaire. See
Annex 8.
™ Basel I1 is the second of the Basel Accords, which are recommendations on banking laws and regulations
issued by the Basel Committee on Banking Supervision. The purpose of Basel II, which was initially
published in June 2004, is to create an international standard that banking regulators can use when creating
regulations. Fhe second pillar provides, inter alia, a framework for dealing with all the other risks (not
covered in Pillar 1) a bank may face, such as systeniic risk, pensiog rigk, congeptration risk, strategic rigk,
teputation rjgk, liquidity risk and legal risk, which the accord combines under the title of residual risk. [t
gives banks a power to review their risk management system. Remuneration pelicy would fall under the
second Pillar.
'™ See FSA Recommendation Annex 8.
' For instance, the French recommendations (code of conduct) which have been adopted this week only
relate t0 banks’ investment arm {i.e. ‘'bangue de financement el d’investissement’). In contrast, the CEBS
guidelines are addressed to all staff members of banks. See Annex 8,
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‘%2 This issue will be part of the forthcoming legislative proposal on remuneration policy and prudential
authorities announced on 4™ March 2009.
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KOMISSION YKSIKOIDEN VALMISTELUASIAKIRJA
Oheisasiakirja
Komission suositukseen suositusten 2004/913/EY ja 2005/162/EY tiydentimisesta
julkisesti noteerattujen yhtididen hallinto- tai valvontaelinten jisenten palkkoja ja
palkkioita koskevan jirjestelmiin osalta seki komission suositukseen
rahoituspalvelualan palkka- ja palkkiopolitiikasta
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1. JOHDANTO JA MENETTELYTAPAKYSYMYKSET

Tissd vaikutusten arvioinnissa kisitelldin julkisesti noteerattujen yhtididen hallinto- tai
valvontaelinten jdsenid koskevaa palkka- ja palkkiopolitiikkaa sekd rahoituspalvelualan
palkka- ja palkkiopolitiikkaa,

Yritysjohtajien keskimidrdinen palkkataso on noussut merkittivisti viimeksi kuluneiden
15 vuoden aikana, miké johtuu suureksi osa siité, ettd johtajien palkat ja palkkiot sisditavit
vhi enemmin muuttuvia (tulosperusteisia) osia. Vaikka tulosperusteisilla palkoilla ja
palkkicilla pyrittiin alun perin saamaan palkitun ja osakkaiden edut vastaamaan toisiaan,
useissa tutkimuksissa on kyseenalaistettn se, ovatko yritysjohtajien palkat ja palkkiot todella
tiukasti kytkoksissd tuloksiin. Lisiksi julkisuudessa on viime aikoina kiinnitetty suurta
huomiota erfisiin riikeisiin tapauksiin, joissa johtajia on palkittu epdonnistumisesta.

Yleisesti ollaan yksimielisid siitd, etti rahoituspalvelualan huonosti suunnitellut palkka- ja
palkkiopolitiikat ja korvausjirjestelmit ovat lisinneet lyhytndkéisyyttd ja kohtuutonta
riskinottoa eikd niissd ole kiinnitetty riittivisti huomiota rahoituslaitosten pitkdn aikavilin
tuloksiin.

Julkisesti notecrattujen yhtididen hallinto- tai valvontaelinten jdsenten palkkoja ja palkkioita
koskevassa nykyisessi komission suosituksessa, joka annettiin voonna 2004, ei kisitelld
kaikkia keskeisid kysymyksii. Suosituksen erityiseni puutteena on se, ettei johtajien
palkkojen ja palkkiciden edellytetdi olevan yhtion pitkdn aikavilin edun mukaisia.
Suosituksessa el myoskédin puututa riittdvisti rahoitusalalla havaittuihin palkka- ja palkkio-
ongelmiin, jotka eiviit koske pelkéstiin johtajia ja listattuja rahoituslaitoksia.

Komissio ilmoitti 4. maaliskuuta 2009 antamassaan tiedonannossa aikovansa puuttua
yrityksissd kiytettyihin ylettémiin kannustimiin ja liialliseen riskinottoon vahvistamalla
vuonna 2004 antamaansa suositusta ja antamalla uuden suosituksen rahoituspalvelualan
palkoista ja palkkioista. Liséksi tiedonannossa todettiin, eftd suositusten jilkeen annettaisiin
siidoschdotuksia, joiden tavoitteena olisi saattaa palkka- ja palkkiojérjestelmiit rahoituksen
vakauden valvonnan piiriin.

Titd kertomusta valmisteltaessa on otettu huomioon eri sidosryhmien (muun muassa
jdsenvaltioiden, organisaatioiden ja korkeakoulujen edustajien) kannanotot.

2. TOISSIJAISUUSPERIAATE

Rahoitusjirjestelmit ja paddomamarkkinat ovat jdsenvaltioissa selvisti kytkeytyneet toisiinsa.
Rahoitusalan vinoutuneiden palkka- ja palkkiopolitiikkojen on todettu kuuluvan nithin
tekijoihin, jotka ovat vaikuttaneet finanssikriisiin, joka on puolestaan lamauttanut
pidomamarkkinat. Porssiyhtididen johtajia koskeva palkka- ja palkkiopolitiikka vaikuttaa
todennikdisesti myds rahoitusalan ulkopuolella sijoittajien luottamukseen ja voi siten
vaikuttaa padomien sisimarkkinoihin. Yksittdisten jdsenvaltioiden toteuttamat toimet johtavat
todennikdisesti erilaisiin sddnndstoihin, jotka voivat heikentid tai estdd sisdmarkkinoiden
moitteetonta toimintaa. EU:n tasolla tarvitaan yhteisia normeja, joilla voidaan edistdid
sisimarkkinoiden toimintaa ja vilttid sdfintelyn katvealueiden hyviksikiytto.
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3. ONGELMAN MAARITTELY
3.1 Porssiyhtididen johtajien palkat ja palkkiot

Esimerkit yritysjohtajien palkkojen, palkkiciden ja suoritusten vilisesti epésuhdasta
herdttivit perusiuonteisia kysymyksid siiti, ovatko porssiyhtiGiden johtajitle tarkoitetut
kannustinjsjestelmit asianmukaisia ja ovatko ne syyné liian lyhytndkéiseen johtamiseen ja
epaonnistumisesta maksettaviin palkkioihin. Huonot kannustimet ja yritysjohtajien palkka- ja
palkkiorakenteiden heikkoudet voivat johtaa siihen, ettd varoja siirretdin perusteettomasti
osakkailta johtajille, ja estdd yhtiGitd kdyttimistd resurssejaan tuottavalla tavalla. Tami voi
vaikuttaa yhtididen pitkdn aikavilin tuloksiin ja elinkelpoisuuteen ja siten myds sijoittajien
luottamukseen, tybllisyyteen, kilpailukykyyn ja pitkiin aikavilin talouskasvuun. Ongelmana ei
ole se, miten paljon johtajille maksetaan, vaan palkkojen, palkkioiden ja tulosten vilinen
epésuhta.

Téhiin epdsuhtaan on useita, mutkikkaita syitd. Nykyiseen tilanteeseen ovat vaikuttaneet
merkiftdvisti kannustinsopimusten rakenteelliset ongelmat (esimerkiksi palkkojen ja
palkkioiden muuttuvien osien liiallinen kdytts, jossa ei kiinnitetd tarpeeksi huomiota siihen,
ettd maksamisen ajoitus ja maksamisehdot on kytkettdvd rittdvin tiukasti pitkiin aikavélin
tulosperusteisiin, tai liiallinen luottamus osakemarkkinoiden tuloksiin). Nykyiseen
tilanteeseen ovat vaikuttancet myds erorahojen véérinlainen kdyttd ja palkitsemisprosessin
riittiméton valvonta (johtajien vastuuvelvollisuus osakkaita kohtaan ei ole riittivii,
osakkaiden suhtautuminen on liian passiivista, palkkiokomitean asema ei ole tarpeeksi vahva
ja palkkioasioissa neuvovien konsulttien rooliin liittyy eturistiriitoja).

32 Rahoitaspalvelualan palkat ja palkkiot

Laaja yksimielisyys vallitsee siitd, ettd Iyhyen aikavilin tuottoihin perustuvat
korvausjdrjestelmit, joissa ei ole otettu mittdvdsti huomioon niihin liittyvid riskejd, ovat
vaikuttaneet siihen, etti rahoituslaitokset ovat osallistuneet entisti riskialttiimpaan toimintaan.

Ongelma ei koske pelkéstdin johtajien palkkoja ja palkkioita, vaan ulottuu myés palkka- ja
palkkiojirjestelmiin rahoitusalan muilla tasoilla. Se koskee erityisesti sellaisia henkil&its,
joiden tydhén liittyy riskinottoa (esimerkiksi meklarit) ja joiden palkoissa ja palkkioissa on
tuloksesta riippuvainen muuttuva osa. Se koskee myds listaamattonia rahoitnslaitoksia.

Ongelman on todettu juontuvan siitd, ettd palkka- ja palkkiojarjestelmiin sisdltyy ylettomik
kannustimia, yhtiéiden pditoksenteko- ja valvontajirjestelmit ovat puutteellisia eiké
viranomaisten harjoittama valvonta ole riitiévad.

4. EU:N TOIMINNAN PERUSTA
4.1 Johtajien palkat ja palkkiot

Muun muassa Ranskassa, Saksassa, Alankomaissa, Italiassa, Belgiassa ja [tévallassa on
toteutettu (tai toteutetaan parhaillaan) kansallisia aloitteita, joiden tavoitteena on lujittaa
johtajien palkkojen, palkkioiden ja suoritusten vélistd kytkGstd ja vilttdd erorahojen
viidrinlainen kdyttd. Monet muut jisenvaltiot eivdt ole kuitenkaan ryhtyneet mihink&sn
toimiin. Jos yhtiéiden pddtoksenteko- ja valvontajarjestelmid koskevat sdinnét, joissa
késitellddin johtajien palkkoja ja palkkioita, poikkeavat suuresti toisistaan, seurauksena voi
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olla sidiintelyn katvealueiden hyviksikidytosti johtuvia sisimarkkinoiden viiristymid (eri
johtajien ja eri yhtididen viililla).

4.2 Rahoituspalvelualan palkat ja palkkiot

Rahoituspalvelualan palkka- ja palkkiokdyténieissd ei saada aikaan todellista ja kestdvid
muutosta pelkéstiiin itsesdfintelyn ja kansainvilisten standardien avulla. Jasenvaltioiden,
valvojien tai Euroopan pankkivalvojien komitean CEBS:n aloifteet eivit valttdimétid vastaa
soveltamisalaltaan  toisiaan. Lisdksi kansalliset valvojat voivat tulkita yhteisid
valvontasdinttjd eri tavoin. Vaikka eri aloitteiden vililld onkin paidllekkdisyyksid, EU:n
tasolla ei ole vield vahvistettu yhteisid periaatteita, jotka koskisivat rahoituspalvelualan
palkka- ja palkkiopolitiikkaa. Jos EU:n tasolla ei toteuteta toimia, jsenvalticiden kansalliset
viranomaiset voivat epirdida tiukentaa palkka- ja palkkiopolitiikkoja koskevia sdint6jd, koska
se voisi asettaa jdsenvaltion oman rahoitusalan epiedulliseen kilpailnasemaan. Toimien
puuttuessa suurena vaarana on sédntelyn katvealueiden hyviksikaytto.

S. TAVOITTEET

Kummankin uuden suosituksen tavoitteena on edistid yhtididen pitkén aikavilin
elinkelpoisuutta ja vihentdd taloudelliseen vakauteen kohdistuvia riskeja. Johtajien palkkoja
ja palkkioita koskevalla aloitteella pyritdin erityisesti sovittamaan yhteen yhtidn palkka- ja
palkkiopolitiikkaan siséltyvat kannustimet palkka- ja palkkiorakenteen ja piditoksenteko- ja
valvontajéirjestelmin pitkén aikavilin elinkelpoisuuden kanssa. Rahoituspalvelualan palkka-
ja palkkiopolitiikkkaa koskevalla aloitteella pyritiin puolestaan sovittamaan yhteen alan
yhtididen palkka- ja palkkiopolitiilkkoihin sisdltyvdt kannustimet pitkdn aikavilin
elinkelpoisuuden ja moifteettoman riskinhallinnan kanssa. Témén saavuttamiseksi on
parannettava  rahoituslaitosten palkka- ja  palkkiorakennetta, piitoksenteko- ja
valvontajéirjestelmié ja kyseisten laitosten valvontaa.

6. SAANTELYTAVAN VALINTA
6.1 Johtajien palkat ja palkkiot

Parhaana sdintelytapana pidetisin suositusta, jonka antaminen on nykyisen lihestymistavan
mukaista. Suositus antaa yhi jdsenvaltioille mahdollisuuden soveltaa periaatteita joustavasti,
koska ne voivat itse paittdd sisdllyttdd pidtdksenteko- ja valvontasfinnGston periaatteet
noudattamis- tai  selityksenantamismenettelyyn ja  sovittaa  periaatteet omiin
oikeusperinteisiinsd. Riippuen siitd, miten jdsenvaltiot soveltavat periaatteita, suositus antaa
joustovaraa myés yhtiille ottamalla huomioon yhtididen koon ja toiminta-alan.

6.2 Rahoituspalvelualan palkat ja palkkiot

Parhaana saintelytapana pidetddn suositusta. Suositus antaa komissiolle mahdollisuuden
vahvistaa yleiset periaatteet, joita voidaan soveltaa koko rahoituspalvelualalla tavoitteiltaan,
toiminnaltaan ja toimintakulttuuriltaan erilaisiin rahoituslaitoksiin. Jisenvaltiot voivat
radtiloidd suosituksen perusteella toteuttamansa toimenpiteet kullekin toiminta-alalle
sopiviksi. Lisiksi komissio voi esittdd suosituksessa riittdvin yksityiskohtaiset periaattect,
Joiden nojalla voidaan antaa chjeita siitd, millainen palkka- ja palkkiopolitiikan rakenteen
tulisi olla, ja reagoida nopeasti ja tehokkaasti nykyiseen kriisitilanteeseen. Lisdksi komissio
voi antaa suosituksen vilitykselld selkedn poliittisen signaalin.
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Vaikka suosituksen jilkeen anneftaisiinkin lainséiidintéd palkka- ja palkkiopolitiikkoja
koskevasta valvontamenettelysti, suositus antaisi mahdollisunden nopeisiin poliittisiin toimiin
silld aikaa, kun neuvotteluja kiydain ja lainsdddintdd ei ole vield pantu tiytintoon, Se toimisi
myds katalysaattorina, joka edistidisi yhtendisten periaatteiden kehittimisti ja soveltamista
koko rahoituspalvelualalla.

7. TOIMINTAVAIHTOEHDOT JA VAIKUTUKSET

Térkeimmat toimintavaihtoehdot, joita on arvioitu, ovat seuraavat: A) ei ryhdytd mihinkiiin
toimiin; B) EU:n nykyisten sdinndsten tadytintoonpanoa parannetaan; C) annetaan uusia
sddnnoksid johtajien palkoista ja palkkioista ja D) annetaan wuusia sifnndksid
rahoituspalvelualan palkka- ja palkkiopolitiikasta. Vaihtoehdoissa C ja D on harkittu myds
useita eri muunnelmia,

7.1 Porssiyhtididen johtajien palkat ja palkkiot

Parhaana on pidetty vaihtoehtoa C, Siini esitetiin uudet periaatteet palkkojen ja paikkioiden
rakentecsta scka palkka- ja palkkiopolititkan suunnittelusta ja toteutuksesta,

Palkka- ja palkkiopolitiikan rakenteessa uutuutena on johtajien palkkojen ja palkkioiden
vertaaminen hallintoelimen muihin toimivaan johtoon kuuluvien jisenten sekd yhtidn
(ylempien) toimihenkildiden palkkoihin ja palkkioihin. Lisiksi siind asetetaan yliraja
crorahoille, joita ei tulisi maksaa lainkaan, jos eroaminen johtuu epdonnistumisesta. Siind
suositetaan palkkojen ja palkkioiden kiinteiden ja muuttuvien osien tasapainottamista ja
kytketdin muuttuvien osien myéntiminen ennalta méiriteltyihin ja mitattavissa oleviin
tulosperusteisiin. Lisdksi palkka- ja palkkiorakenteella pyritdin edistimiin yhtion pitkén
aikavilin elinkelpoisuutta tasapainottamalla pitkin ja lyhyen aikavilin tulosperusteet;
lykkddmalld palkkojen ja palkkioiden muuttuvien osien maksamista; soveltamalla
vihimméisaikoja, joiden kuluecssa osakeoptioiden kiyttdoikeuksia ja osakkeiden
omistusoikeuksia ei siirretdi saajalle; edellyttimilld, etti osa osakkeista on sdilytettdva
tydsuhteen péittymiseen saakka, ja antamalla mahdollisuus vaatia muuttuvat osat takaisin.

Pditoksenteon ja valvonnan osalta vaihtoehto C sis#dltdd periaatteita, joiden tavoitteena on
parantaa osakkaiden mahdollisuutta valvoa palkka- ja palkkiopolitiikkaa: osakkaille olisi
annettava enemmén tietoja palkoista ja palkkioista, ja erityisesti yhteisOsijoittajille olisi
annettava enemmiin vastuuts, jotta ndmi kiyttiisivit dinioikeuksiaan johtajien palkkoja ja
palkkioita koskevissa kysymyksissd. Fturistiriitojen vilttimiseksi vaihtoechdossa C
edellytetdin my0s, etti toimivaan johtoon kuulumattomien jidsenten ei tulisi saada
osakeoptioita. Palkkickomitean roolin ja vastuuvelvollisuuden vahvistamiseksi suositetaan,
ettd ainakin yhdelld palkkiokomitean jisenelld olisi riittdvasti palkka- ja palkkioasioiden
tuntemusta ja eftd palkkiokomitean jésenet osallistuisivat yhtickokoukseen, jossa
keskustellaan palkka- ja palkkioselvityksesti, jotta selvitystd voitaisiin myShemmin selostaa
osakkaille. Palkkioasicissa neuvovien konsulttien riippumatiomuunden varmistamiseksi
vaihtoehdossa C suositetaan myds, etti palkkiokomiteaa neuvovien konsulttien ei tulisi
neuvoa myds kyseistd yhtioti.

7.2 Rahoituspalvelualan palkat ja palkkiot

Parhaana on pidetty vaihtoehtoa D. Siind esitetdéin uudet periaatteet palkkojen ja palkkioiden
rakenteesta, palkka- ja palkkiopolitiikkan suunnittelusta ja toteutuksesta, tictojen antamisesta
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ulkoisille sidosryhmille seké valvonnasta. Palkka- ja palkkiopolitiikan rakenteessa uutuutena
on yleinen periaate, jonka mukaan politiikan on oltava moittecttoman ja tehokkaan
riskinhallinnan mukaista. Tt varten rahoituslaitosten olisi tasapainotettava palkkojen ja
palkkiciden kiintedt ja muuttuvat osat ja huolehdittava siitd, ettd kiintedt osat ovat riittivin
suuria, jotta henkilékunta ei olisi riippuvainen bonuksista. Muuttuvat osat olist kytkettiva
tuloksiin; padosa muuttuvista osista olisi maksettava vasta myShemmin, jotta voidaan oftaa
huomioon niiden perustana olevien tulosten riskindkymit; muuttuva osat olisi tarvittacssa
voitava vaatia takaisin; tulosten mittaamisperusteissa etusija olisi annettava pitkdn aikavilin
tuloksille, ja mittausta olisi tarkistettava ottamalla huomioon muuttuvien osien perustana
oleviin tuloksiin liittyvi riski, pdfiomakustannukset ja likviditeetti.

Palkka- ja paikkiopolitilkkaa koskevassa padtoksenteossa ja valvonnassa uutena yleiseni
periaaticena on se, citid palkka- ja palkkiopolitiikan tulee olla sisdisesti avointa, selkeds ja
asianmukaisesti dokumentoitua; sithen olisi sisdllyttivd toimenpiteitd, joilla véltetisin
eturistiriidat; hallinto- tai valvontaelimen olisi vastattava koko laitoksen palkka- ja
palkkiopolitilkan toteutuksen valvonnasta sisdisen valvontatoimen, henkildstdosaston tai
asiantuntijoiden avustuksella; palkka- ja palkkiopolitiikkaan suunnitteluun ja toteutukseen
osallistuvien olisi oltava riippumattomia; palkka- ja palkkiopolitiikkaa olisi pdivitettdvd ajan
mittaan, ja henkildstdn jAsenten olisi tiedettivd etukiteen palkkansa ja palkkioidensa
mairitysperusteet ja voitava osallistua arviointiprosessiinsa.

Tietojen antamisen osalta uutena yleisend periaatteena on se, ettd palkka- ja
palkkiopolititkasta olisi annettava rittdvisti tietoja ulkoisille sidosryhmille selkedsséd ja
helppotajuisessa muodossa. TAmd avoimuus voidaan saavuttaa eri tavoin. Tietojen
antamiseenkin pétisi se yleinen s#fintd, etti kaikkien periaatteiden oikeasuhteisuus olisi
testattava ottamalla huomioon rahoituslaitoksen koko ja sen toiminnan Iuonne ja
monimutkaisuus.

Vaihtoehdossa D edellytetddn, ettd palkka- ja palkkiopolitiikkojen valvojat varmistavat
kiytettivissisin olevien valvontavdlineiden avulla, ettd rahoituslaitokset soveltavat
moitteettoman palkka- ja palkkiopolitiikan periaatteita mahdollisimman laajamittaisesti ja ettd
laitosten palkka- ja palkkiopolitiikat ovat sopusoinnussa tehokkaan riskinhallinnan kanssa,
Lisiksi valvojien on otettava huomioon rahoituslaitoksen luonne ja suuruus ja sen toiminnan
monimutkaisuus (eli oikeasuhteisuus).

Parhaana toimintavaihtoehtona pidetidn sitd, ettd uusia periaatteita sovelletaan kaikkiin
rahoituspalvelualan toimijoihin. Niin voidaan vilttdd mahdolliset porsaanreidit ja estiid
kilpailun vdiristyminen eri sektoreiden vililli. Koska erdiit periaatteet saattavat olla
tirkedmpi# tietyille rahoituslaitosten luckille kuin toisille, jasenvaltiot voivat periaatteita
soveltaessaan mukauttaa ja tdydentdi niitdi ottamalla huomioon asianomaisten
rahoituslaitosten erityistilanteen.

Parhaaksi katsotussa vaihtoshdossa periaatteita sovelletaan kaikkiin rahoituslaitoksiin niiden
koosta riippumatta. Jos epiterveet palkka- ja palkkiopolititkat johtavat liialliseen riskinottoon
hyvin monissa pienissi rahoituslaitoksissa, némi laitokset voivat yhdessi aiheuttaa
merkittivin systeemiriskin. Jéseavaltiot voivat kuitenkin ottaa huomioon rahoituslaitosten
koon, toiminta-alan ja toiminnan monimutkaisuuden, jotta laitoksille ei koituisi tarpeettomia
kustannuksia,

Periaatteita voitaisiin soveltaa kaikldin henkildstoluokkiin, mutta ennen kaikkea niihin, joiden
toimintaan liittyy riskinottoa. Vaihtoehtona on rajoittaa periaatteiden soveltamisala vain niihin
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henkildstdluokkiin, joiden toiminta vaikuttaa rahoituslaitoksen riskiprofiiliin. Kumpikin
lahestymistapa voitaigiin valita parhaaksi vaihtoshdoksi.

7.3 Asiayhteys ja tulevaisuudennikymit
Undet suositukset ovat osa laajempaa toimenpidepakettia.

Komissio ilmoitti 4. maaliskuuta siddosehdotuksesta, jonka tavoitteena on saattaa
raboituspalvelnalan palkka- ja palkkiopolitiikat rahoituksen vakauden valvonnan piiriin.
Tulevassa sdidosehdotuksessa kisitellidn pankkien ja sijoituspalveluyritysten palkka- ja
palkkiopolitiikkaa, ja se sisdllytetidn kesikuuksi 2009 suunniteltuun toimenpidepakeitiin,
Jossa muutetaan vakavaraisuusdirektiivid, Vastaavia lainsaddintbaloitieita voidaan tarvila
muillakin rahoitusaloilla (kuten vakuutusalalla), ja komissio harkitsee niiden kdynnistiimisti.
Sitd ennen rahoituspalvelualan palkka- ja palkkiopolitiikkaa koskeva suositus antaisi
ohjeistusta siitd, mitd periaatteita olisi sovellettava, ja suosituksen pohjalta voitaisiin
kdynnistad rahoitusalan yritysten ja asianomaisten valvojien vélinen vuoropuhelu.

Periaatteiden soveltaminen on nykydin kansallisten valvojien vastuulla. Valvojien
nidkokantoja sovitetaan jossain midrin yhteen EU:n kansallisten valvojien komiteoissa
(CESR, CEBS ja CEIOPS). Jos EU:n valvontarakenteesecn tehddiin Larosidren raportissa
suositetut muutokset, rahoituspalvelualan valvonta olisi aikanaan integroitava uwusiin
rakenteisiin, Tdssa yhteydessd voitaisiin antaa rooli Euroopan systeemiriskineuvostolle, kun
on kyse rahoitusalan rajatylittivien ryhmittymien systeemiriskeistd, ja lisdttdvd valvojien
vilistd yhteistyotd mikrotason vakauden valvonnan alalla.

Lontoossa 2, huhtikuuta 2009 jérjestetyn huippukokouksen jilkeen G20-maat sopivat, ettéi ne
“tukevat palkkausta ja korvauksia koskevia vakausfoorumin (FSF) uusia tiukkoja periaatteita
ja parevat ne tiytintoon sekd kannattavat kestdvid korvausjdriestelmid ja kaildden yritysten
sasiaalistq vastuuta”. Rahoituspalvelnalan palkkoja ja palkkioita koskeva suositusehdotus
vastaa ja tiydentdd vakausfoorumin periaatieita.

Finanssikriisi on pannut pankkien ja sijoitusyritysten paatOksenteko- ja valvontajarjestelmat
kovalle koetukselle ja osoittanut niiden suuret puutteet. Kuten 4. maaliskuuta annetussa
tiedonannossa todetaan, asiasta annetaan kertornus timin vuoden lopussa.

Nykyisid suosituksia, joissa kisitelldin johtajien palkkoja ja palkkioita, on sovellettu
suhteellisen epatyydyttivisti, mikd voi herdttdd vakavia epdilyji yhtididen p#itdksenteko- ja
valvontajiirjestelmid  koskevien séintdjen toimivuudesta. Komission yksikét ovat
kiynnistineet asiaa koskevan selvityksen, jonka tulosten odotetaan valmistuvan vuoden 2009
loppuun mennessa.

8. SEURANTA JA ARYIOINNIT

Uusiin suosituksiin siséltyy sidnnds, jossa jisenvaltioita pyydetddn ilmoittamaan toteutetuista
toimenpiteistd komissiolle, Lisdksi komissio aikoo lisdtd seurantamekanismeja, jotta
suosituksia sovellettaisiin tehokkaammin.

Komissio tarkastelee vuoden kuluttua kumpaakin suositusta uudelleen saatujen kokemusten ja
edelld mainitun seurannan tulosten valossa.
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KOMMISSIONENS REKOMMENDATION

om att komplettera rekommendationerna 2004/913/EG och 2005/162/EG nir det giiller

ordningen for ersittningar till ledande befattningshavare i bérsnoterade bolag

(Text av betydelse for EES)

EUROPEISKA GEMENSKAPERNAS KOMMISSION UTFARDAR  DENNA
REKOMMENDATION

med beaktande av férdraget om upprittandet av Europeiska gemenskapen, sirskilt artikel 211
andra strecksatsen, och

av foljande skal:

)

2)

€)

)

Den 14 december 2004 antog kommissionen rekommendation 2004/913/EG om att
frimja en lﬁmpliF ordning for ersdttmingen till ledande befattningshavare i
borsnoterade bolag’, och den 13 februari 2005 antog kommissionen rekommendation
2005/162/EG om uppgifter for foretagsexterna styrelseledaméter eller styrelse-
ledaméter med tillsynsfunktion i borsnoterade bolag och om styrelsekommittéer’.
Huvudsyfiena med rekommendationerna &r att sikerstilla insyn ndr det giller
ersittningspraxis, att ge aktieigarna kontroll &ver ersittningspolicyn och de
individuella ersdttningarna genom offentliggdrande, genom inforande av en beslutande
eller ridgivande omrbstning om ersdttningsforklaringen och genom aktieigarnas
godkinnande av aktiebaserade erséittningssystem, att sdkerstilla en effektiv och
obercende féretagsextern tillsyn samt att erséttningskommittén ska ha dtminstone en
rédgivande funktion i friga om ersittningspraxis.

Det framgir av rekommendationerna att kommissionen bor &vervaka situationen,
inklusive genomftrandet och tillimpningen av principerna i rekommendationema, och
beddma behovet av ytterligare atgirder. Erfarenheterna fran senare ar och pa senare tid
i samband med finanskrisen har visat att ersidttningsstrukturema har blivit alltmer
komplexa och alltfor inriktade pa kortsiktiga resultat samt att de i vissa fall har lett till
alltfor hoga erséittningar som inte berittigats av resultatet.

Formen, strukturen och nivén pé de ledande befattningshavarnas ersittning beslutas i
forsta hand av foretagen, deras aktiedgare och eventuella personalrepresentanter, men
kommissionen anser énda att det finns behov av ytterligare principer for strukturen pd
de ledande befattningshavarnas ersdttning som den faststills i foretagens
ersiittningspolicy, for processen fér att faststalla erséttningen samt for kontroll av den
processen.

Denna rekommendation paverkar inte, i tillimpliga fall, ritten for arbetsmarknadens
parter till kollektiva férhandlingar.

EUT L 385, 29.12.2004, s. 55.
EUT L 52, 25.2.2005, 5. 51.
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(10)

(11)

(12)

Den befintliga ordningen for ersdttningar till ledande befattningshavare bor stirkas
genom att man infér principer som kompletterar principerna i rekommendationemna
2004/913/EG och 2005/162/EG.

Strukturen pd de ledande befattningshavarnas ersittning bér friimja foretagets
langsiktiga biirkraft och sikerstilla att ersittningen bygger pd resultatet. Rorliga
ersittningar bor dirfor vara kopplade till forutbestimda och métbara resultatkriterier,
inklusive icke ekonomigka kriterier. Det bir finnas begrdnsningar f5r de rdrliga
ersittningarna. Betydande rorliga erséttningar bdr senareliggas en viss period, t.ex. tre
till fem ar, beroende pa resultatkraven. Vidare bér foretagen kunna terkriva rorliga
ersittingar som utbetalats pd grundval av uppgifier som visat sig vara uppenbart
felaktiga.

Det dr nodvéandigt att sakerstilla att avgingsvederlag (sd kallade fallskdrmar) inte blir
en beléning for misslyckande och att huvudsyflet med avgingsvederlaget verkligen ir
att fungera som ett sikerhetsnit om avtalet sigs upp i fortid. Avgangsvederlag bér
dérfor pa férhand begrénsas till en viss summa eller tidsperiod, som i allminhet inte
bodr dverstiga ersittningen for tv4 ir (berdknat pd den fasta ersiittningen), och bér inte
betalas ut om uppsigningen beror pd otillrickliga resultat eller om en
befattningshavare avgir pa eget initiativ. Detta hindrar inte att avgingsvederlag betalas
ut om avtalet sigs upp 1 fortid beroende pd forindringar i foretagets strategi eller i
samband med fusioner och uppkop.

System for att ersitta ledande befattningshavare med aktier, aktieoptioner eller andra
rittigheter att forvirva aktier eller att uppbira erséttning pa grundval av forédndringar i
aktickursen bor kopplas nérmare till resultat och langsiktipt virdeskapande i foretaget.
En lamplig intjinandeperiod bor dirfor gilla innan det slutgiltiga aktieforvirvet kan
ske, dir det kopplas till krav pd resultat. Aktieoptioner och andra rittigheter att
forvirva aktier eller att uppbira ersittning pA grundval av fréndringar 1 aktiekursen
bir inte kunna utdévas under en 1implig period, och riitten att utéva dem bdr kopplas
till krav pd resultat. For att yiterligare forcbygga intressekonflikter for ledande
befattningshavare som innehar aktier i foretaget bér befattningshavarna vara skyldiga
att behdlla en del av sina aktier 54 ldnge de innehar sitt uppdrag.

For att géra det littare fOr aktiedigarna att ta stillning till ett foretags syn pd ersittning
och o6ka  firetagets  redovisningsskyldighet infor  aktieigarna  bdr
ersittningsforklaringen vara tydlig och littlidst. Det krdvs ocksa att man tillhandahéller
ytterligare uppgifter om erséttningarnas struktur.

Fér att 6ka redovisningsskyldigheten boér aktieigarna wppmuntras att delta i
bolagsstimmor och att utéva sin rostritt pi ett genomtéinkt sétt. Sirskilt institutionella
akticfigare bor vara ledande nir det giller att 6ka styrelsernas redovisningsskyldighet i
ersdttningsfrigor.

Ersittningskommittéer enligt rekommendation 2005/162/EG fyller en viktig funktion
nir det giller att utforma ett foretags ersittningspolicy, att forebygga intressekonflikter
och att &vervaka styrelsen nidr det giller ersdttningsfragor. For att stirka
kommittéernas roll bér dtminstone en medlem ha expertkunskaper niir det giller
ersittningar.

Konsulter som ger rad i erséttningsfrigor kan hamna i intressekonflikt, t.ex. nér de
anlitas av  ersdttningskommittén 1 friga om  ersdttningspraxis och
ersittningséverenskommelser och samtidigt anlitas av foretaget, de foretagsinterna
styreiseledaméterna eller medlemmarna av ledningsgruppen. Erséttmingskommittéerna
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bér vara forsiktiga nir de anlitar konsulter for att fOrsdkra sig om att samma konsulter
inte samtidigt anlitas av fOretagets personalavdelning, de foretagsinterna
styrelseledaméterna eller medlemmarna av ledningsgruppen.

Med hinsyn till att frigan om ersittningar till ledande befattningshavare dr sd viktig
och for att forbittra tillimpningen av gemenskapens bestimmelser pd omrddet har
kommissionen for avsikt att utéka anvandningen av olika tillsynsmekanismer. t.ex.
rliga resultaitavlor och dmsesidig utvirdering av medlemsstaterna, Kommissionen
tinker ocksd utforska mdjligheten att standardisera offentliggbrandet av
ersdttningspolicyn for ledande befatiningshavare,

Nir medlemsstaterna anmaler dtgirder i enlighet med denna rekommendation bér det
anges en tydlig tidsram for ndr fOretagen ska anta ersittningspolicyer som
overensstimmer med rekommendationens principer.

HARIGENOM REKOMMENDERAS FOLJANDE.

1.2.

2.1.

2.2

AVSNITT Y
TILLAMPNINGSOMRADE OCH DEFINITIONER

Tilldimpningsomrade

Tillimpningsomradet for avsnitt II i denna rekommendation &verensstimmer med
fillimpningsomradet for rekommendation 2004/213/EG.

Tilldimpningsomréadet for avsnitt IIT i denna rekommendation Sverensstimmer med
tillimpningsomradet for rekommendation 2005/162/EG.

Medlemsstaterna bor vidta alla lampliga atgérder for att se till att borsnoterade bolag
for vilka rekommendationemna 2004/913/EG och 2005/162/EG ir tillimpliga beaktar
denna rekommendation.

Definitioner utdver dem som faststills i rekommendationerna 2004/913/EG och
2005/162/EG

rorlig ersdtining: ersdttningar till de ledande befattningshavarna, inklusive bonusar,
som tilldelas enligt resultatkriterier.

avgdngsvederlag: betalningar som &r kopplade till uppsdgning i fortid av avtal med
foretagsinterna styrelseledamdter och medlemmar av ledningsgruppen, inklusive
betalningar i samband med uppségningsperioder ¢ller konkurrensklausuler enligt
avtalet.
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3.2.

3.3,

3.4,

3.5.

4.2.

4.3.

44.

AvsniTT I

ERSATTNINGSPOLICY
(AVSNITT 11 1 REKOMMENDATION 2004/913/EG)

Strukturen hos policyn for ersittningar till ledande befattningshavare

Nir ersittningspolicyn omfattar rorliga ersiittningar br féretagen faststilla grinser
for dessa. Den fasta ersittningen bor vara tillricklig for att foretaget ska kunna hélla
inne rorliga delar av ersittningen nir resultatkriterierna inte r uppfyilda.

De rorliga ersdttningarna bdr vara kopplade till fSrutbestimda och mitbara
resultatkriterier,

Resultatkriterierna bor frimja foretagets langsiktiga birkraft och omfatta icke
ekonomiska kriterier som &r relevanta for det ldngsiktiga virdeskapandet i foretaget,
t.ex, att tillimpliga regler och férfaranden foljs.

Om en rirlig ersdttning utdelas, bor en visentlig del av den senarcliggas med en
angiven minsta period. Den del av den rorliga ersittningen som senareliiggs bor std i
proportion till den rorliga erséttningens vikt i forhallande till den fasta ersittningen.

Avtalen med foretagsinterna styrelseledaméter och medlemmar av ledningsgruppen
br innehilla bestimmelser som gor det mdjligt for foretagen att Aterkriva rorliga
ersittningar som utbetalats pd grundval av uppgifier som senare visar sig vara
uppenbart felaktiga.

Avgingsvederlag bir inte dverstiga ett faststillt belopp eller ersittningen for ett
faststdllt antal 4r; i allménhet bor de inte Sverstiga den fasta erséttningen for tva ar
eller motsvarande.

Avgangsvederlag bor inte betalas ut om avtalet siigs upp pa grund av otillriickliga
resultat.

Aktiebaserad ersatining
Aktier bor inte férvarvas shutgiltigt forridn minst tre ar efter det att de tilldelats.

Aktieoptioner eller andra réttigheter att forvirva aktier eller att uppbéra erséttning pd
grundval av fordndringar i aktiekursen bor inte kunna utdvas forrén minst tre ar efter
det att de tilldelats.

Slutgiltigt forvirv av aktier och utdvande av akticoptioner eller andra réttigheter att
forvirva aktier eller att uppbira ersittning pa grundval av fordndringar i aktiekursen
bdr vara kopplade till forutbestimda och métbara resultatkriterier.

Efter det slutgiltiga forvirvet bor de ledande befattningshavama behélla ett antal
aktier si linge de innchar sitt uppdrag, beroende pa behovet att finansiera kostnader i
samband med aktieférvirvet. Det antal aktier som ska behallas bér faststillas till t.ex.
det dubbla virdet av fasta och rérliga ersdttningar fr ett ar.

Aktieoptioner bor inte ingA i ersittningen till foretagsexterna styrelseledamoter eller
styrelseledamoter med tillsynsfunktion.

Offentliggdrande av policyn for ersétiningar till ledande befattningshavare
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5.1,

52.

Ersitingsforklaringen, som némns i punkt 3.1 i rekommendation 2004/913/EG, bér
vara tydlig och lattlst.

Utdver de uppgifier som anges i punkt 3.3 i rekommendation 2004/913/EG bér

ersttningsforklaringen innehélla foljande uppgifier:

a) En forklaring till hur de resultatkriterier som valts ut frimjar foretagets
1Angsiktiga intressen, enligt punkt 3.2 1 denna rekommendation.

b)  En forklaring till de metoder som anvénds fOr att avgbra om resultatkriterierna
har uppfyilts.

¢)  Tillriickliga uppgifter om hur linge de rorliga ersittningarna ska senareliggas,
enligt punkt 3.3 i denna rekommendation.

d) Tillrickliga uppgifier om policyn for avgingsvederlag, enligt punkt 3.4 i denna
rekommendation.

e)  Tilirickliga uppgifter om ndr akticbaserade ersittningar slutgiltigt forvirvas,
enligt punkt 4.1 i denna rekommendation.

f)  Tillrickliga uppgifter om policyn for hur linge aktier méste innehas efter
forvarvet, enligt punkt 4.3 i denna rekommendation.

g) Tillrickliga uppgifter om sammansittningen av jaimfOrelsegrupper av foretag
vars ersdttningspolicy har granskats i samband med att det berdrda foretagets
ersittningspolicy faststillts.

Aktiedgarnas roster

Aktiedgare, sédrskilt institutionella aktiedigare, bdr uppmuntras att delta 1

bolagsstimmor och att utdva sin rostritt pd ett genomtiinkt sitt ndr det giller

erséttningar till ledande befattningshavare, med hénsyn till principerna i denna
rekommendation och i rekommendationerna 2004/913/EG och 2005/162/EG.

AvSNITT IIT

ERSATTNINGSKOMMITTEN
(PUNKT 3 I BILAGA I TILL REKOMMENDATION 2005/162/EG)

Bildande och sammanséttning

Minst en medlem i ersdttningskommittén bdr ha kunskaper och erfarenhet nar det
giller ersittningspolicyer,
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9.1.
9.2,

9.3.

9.4.

10.

11.

Roll

Erséttningskommittén bor regelbundet granska ersittningspolicyn f6r foretagsinterna
styrelseledaméter och medlemmar av ledningsgruppen, inklusive policyn for
aktiebaserade ersiittningar, och tillimpningen av den.

Arbetssitt
Ers#ttningskommittén bdr uppvisa sjilvstindighet och integritet i sitt arbete.

Nér den anlitar en konsult for att fi nddviindiga upplysningar om marknadens
standarder for ersdttningssystem bor ersdttningskommittén forsikra sig om att
konsulten i friga inte samtidigt anlitas av personalavdelningen, styrelseledaméterna
eller medlemmarna av ledningsgruppen i det berdrda foretaget.

Erséttningskommittén bdr i sitt arbete forsdkra sig om att erséttningarna till enskilda
foretagsinterna  styrelseledamdter och medlemmar av  ledningsgruppen 4r
proportionerliga mot ersittningarna till andra styrelseledamdter, medlemmar av
ledningsgruppen och anstéllda i foretaget.

Ersittningskommittén bdr redogdra for sitt arbete infor aktiedgarna, och den bér
darfor delta i bolagsstimman.

AVSNITT VI
SLUTBESTAMMELSER

Medlemsstaterna uppmanas att vidta de atgérder som &r nédvindiga for att frimja
{illimpningen av denna rekommendation senast den 31 december 2009.

I detta sammanhang uppmanas medlemsstaterna att anordna nationella samrdd med
berdrda parter rérande demna rekommendation och att till kommissionen anmila
vilka Atgiirder de har vidtagit i enlighet med rekommendationen i syfte att géra det
mdjligt for kommissionen att noggrant Gvervaka situationen och pd denna grund
bedtma om det finns behov av ytterligare atgédrder.

Denna rekommendation riktar sig till medlemsstaterna.

Utfiirdad i Bryssel den 30.4.2009.

Pd kommissionens vignar
Siim KALLAS
Vice ordforande for kommissionen
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1. INTRODUCTION

This impact assessment addresses the subject of e¢xecutive remuneration policy in listed
companies and remuneration policy in the financial services sector.

Remuneration of directors has been a constant focus of media attention', academics® and
policy makers. The average level of executive remuneration has increased substantially
over the last 15 years. An important part of this increase is due to the constantly prowing
importance of variable pay (performance based pay) in the compesition of directors’
remuneration. Whilst variable pay was originally intended to improve performance,
various studies have questioned whether there is in fact a strong link between executive
pay and performance. At the same time, there has been much media and public attention
recently on egregious cases of reward for failure.

The mismatch between executive pay and performance raises serious questions about the
appropriateness of the incentive systems currently used for executive directors in listed
companies and whether these lead to excessively short-term management actions and
“pay for failure”. This has been of particular concern in the financial services sector
because of the ongoing financial crisis.

Whilst remuneration policies and compensation schemes in financial services were not
solely responsible for the crisis, there is a general consensus that badly designed policy
and schemes at all levels in the financial services industry contributed to "short-termism”
and excessive risk-taking without adequate regard to long-term global performance.

Remuneration policy/compensation schemes in the financial sector are part of the
ongoing work of the G20 Group. In their Declaration at the Washington, D.C. Summit on
the Fipancial Markets and the World Economy’ on 15 November 2008, G20 Leaders
committed to “Strengthening Transparency and Accountability of financial institutions”.
They further called for priority work on "Reviewing compensation practices as they relate
to incentives for risk taking and innovation”. During the London Summit (2 April 2009) the
G20 leaders agreed to "endorse and implement the Financial Stability Forum's (FSF)
tough new principles on pay and compensation and to support sustainable compensation
schemes and the corporate social responsibility of all firms".

The Commission's existing Recommendation on Directors’ remuncration* in listed
companies adopted in 2004 does not cover all the relevant issues. In particular, the
Recommendation does not require executive remuneration to be aligned with the long
term interest of companies. Moreover, the scope of the existing Recommendation on
executives in listed companies does not fully cover the remuneration problems identified
in the financial sector which go beyond executives and listed financial institutions.

The question of the scope and content of the 2004 Recommendation therefore needs
reviewing as a matter of urgency’, and the potential impacts of a revised framework
assessed.
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The Commission Communication of 4 March 2009° indicated that the Commission
would strengthen its 2004 Recommendation on remunerstion of directors of listed
companies and table a new Recommendation on remuneration in financial services to
address perverse incentives and excessive risk-taking throughout firms. The
Communication also stated that the Recommendations would be followed in Autumn
2009 by legislative proposals providing that supervisors may impose capital sanctions on
financial institutions whose remuneration policy is found to generate unacceptable risk.

2. PROCEDURAL ISSUES AND CONSULTATION OF INTERESTED PARTIES

In February 2009, a Steering Group was formed by DG MARKT to monitor the progress
of the impact assessment report. The Steering Group was made up of representatives of
the Directorates-General EMPL, ENTR, TAXUD, ECFIN and COMP and included a
representative of the Secretariat-General and the Legal Service. The Steering Group met
three times (19 February, 12 March and 26 March 2009). The minutes of the final
meeting are attached in Annex 4.

The Impact Assessment Board delivered its opinion on 3 March 2009 D(2009)2748.
Following the Board's opinion several changes were made to this 1A, in particular the
following: The sections on problem definition and causes of the problem have been
integrated, restructured and expanded to present more clearly the different dimensions of
the problem and the evidence that underpins them. The sections on policy options
(including sub-components) and, in particular, analysis of impacts have been changed
and substantially expanded so that they are closer linked to the problem drivers identified
and so that the IA report can be read more easily without consulting Annex 2. The more
contentious sub-components, in view of the objectives set, have been high-lighted.
Moreover, the discussion of the various effects on the supply of directors/employees has
been further elaborated, including the international aspects. More explanations have been
given to justify the scope of the new recommendation for financial services and its
potential role in the future supervisory legislation. Agenda planning or WP reference:
2009/MARKT/059 (executive remuneration) and 2009/MARKT/062 (remuneration in
financial sector).

In preparing this impact assessment report, contributions from the following stakeholders
and events have been taken into account: Member States' cantributions in the framework
of the Economic & Financial Commitiee (EFC) leading to conclusion of the ECOFIN
Council and the European Council of Dscember 2008; OECD public consultation
meeting on 18 March 2009; Commitiee of European Banking Supervisors' (CEBS)
consultation on its draft principles and public hearing on 20th March 2009; The outcome
of a stakeholder meeting on 23rd March 2009 organised by COM; the draft interim report
of a "comply or explain" study on application of Corporate Governance codes across the
EU commissioned by the European Commission; discussions in the Company Law
Experts Group meeting on 4 March 2009; the European Corporate Governance Forum's
meetings in November 2008 an February 2009 and subsequent statement delivered on 24
March 2009; consultation of the Advisory Group on Corporate Govemance and
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Company Law; bilateral meetings held on 117 March and 13% March with stakeholders
including representatives from the banking industry, insurance industry and pension
funds, Committee of European Securitics Regulators and Committee of European
Insurance and Occupational Pensions Supervisors.

3. PROBLEM DEFINITION
3.1. Policy Context

The current legal context in the European Union will be described, firstly as regards
executive remuneration in listed companies, and secondly as regards remuneration in the
financial sector. Later sections of the document also provide separate analysis of these
two subjects which are interrelated but which have differing dimensions. The policy
response on both subjects should therefore be coherent but it needs to be calibrated to fit
the different dimensions of the problems identified.

3.1.1.  Directors' remuneration in listed companies

Corporate Governance, which can be defined in many ways, is usually understood as the
system by which companies are directed and controlied’. The European Commission
adopted in 2003 an action plan for "modemising Company Law and Enhancing
Corporate Governance in the European Union". Adopted in the wake of a series of
corporate governance scandals (Enron, Tyco, Worldcom, Ahold), the European
Commission indicated that "poor corporate governance performance, by some
companies, has greatly undermined confidence in capital markets". The Commission
announced several mitiatives of importance for directors’ remuneration. Firstly, a
Directive that would require, inter alia, that listed companies publish an annual corporate
governance statement which would refer to the corporate governance code that they apply
subject to a "comply or explain” approach®. Secondly, Recommendations on the role of
non executive/supervisory’® directars and supervisory board committees and on directors'
remuneration.

- Recommendation on the role of non executive/supervisory directors and supervisory
board committees'®.

The Recommendation addresses the role of non executive or supervisory directors in key
areas where executives may have conflicts of interest vis-3-vis shareholders. It includes
minimum standards for qualifications, commitment and independence of non
executive/supervisory directors. The Recommendation foresees that nomination,
remuneration and audit committees should be set up although the board itself must
remain fully responsible for its decisions. In particular, remuneration committees should
be composed exclusively of non executive directors with a majority being independent.

- Recommendation on directors' remuneration’!,

The recommendation contains three main elements: 1) it invites Member States and listed
companies to ensure disclosure of directors' remuneration policy and total remuneration
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and benefits granted to individual directors; 2) remuneration policy should be subject to a
vote (advisory or binding) by shareholders; 3) share based incentive schemes should be
subject to prior shareholders' approval.

The Commission chose Recommendations as a policy response because it was essential
to act quickly. Moreover, Recommendations provided the necessary flexibility in view of
the diversity of corporate governance rules and systems in place in the Member States:
they remain free to choose how they wish to give effect to the Recommendations. This
could for example be done through regulatory measures ot ‘comply or explain’ codes.

Though the 2004 Recommendation refers to the linkage between executive directors’ pay
and performance (to be included in the remuneration policy statement) and indicates that
share-based schemes should be subject to the prior appraval of shareholders, it does not
touch on the amount and structure of directors’ remuneration. For 2 multitude of legal,
financial and fiscal reasons, it was considered that the amount and structure of directors'
remuneration should be left primarily to individual companies to decide.

3.1.2.  Remuneration in the financial services industry

The corporate governance framework described above also applies to directors of
companies in the financial secior, provided that their companies are listed.

There is currently no single EU instrument speclﬁcally targetmg remuneration schemes
of executives and employees of financial services companies, in particular no mention is
made of remuneration policy as part of risk management. However, the policy context
slightly varies in different areas of the financial sector as, for instance, provisions on
conflicts of interest or on relations with clients (often known as "conduct of businesses
rules") may have an impact on remuneration. For a detailed analysis, see Annex 1.

Remuneration issues in the framework of national plans to rescue banks have also been
addressed at Community level. The Commission's Communication on the application of
State Aid rules to measures taken in relation to financial institutions in the context of the
current global financial crisis'® recalls that public intervention has to be decided at
national level but within a coordinated framework and on the basis of a number of EU
common principles. One of these principles is that the management should not retain
undue benefits and that governments are able to intervene to address this if necessary.

The Commission's recent Communication on the recapitalisation of financial institutions
in the current financial crisis'” states that in the case of recapitalisation of banks which
are not fundamentally sound, limitations of executive remunerations or the distribution of
bonuses should be included as a behavioural safeguard."

3.2, Problem definition

The current mismatch between executive pay and performance raises fundamental
questions about the appropriateness of incentive systems used for executive directors in
listed companies and whether these lead to excessively shori-term management actions
and pay for failure.
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Remuneration schemes in the financial services industry favoured excessive risk-taking
in financial institutions at the expense of their long-term performance®”.

3.2.1. Directors’ remuneration in listed companies

Corporate Governance essentially focuses on the problems that result from the separation
of ownership and control, and addresses in particular the principal-agent relationship
between shareholders and executive directors (agency theory'®). The main underlying
assumption is that, especially in the case of a dispersed ownership company, there may be
misalignment/conflict of interests between the management (agents) and the shareholders
(principals). Where this potential conflict of interests goes together with an asymmetry of
information (i.c. the management bas privileged access to core information), this can lead
to mismanagement of the company. This leads to costs described as agency costs. In
order to minimise these and thus maximise value creation/economic welfare, there is a
need (i) to remedy this asymmetry of information which is detrimental to shareholders,
through appropriate monitoring mechanisms of exccutive directors and disclosure of
information; and (ii) to align executive directors’ and shareholders' interests through
appropriate incentives (such as performance-based pay of executive directors).

Whether, and the extent to which, an executive director will fully pursue shareholders’
interests depends on finding an appropriate way to motivate the executive director.
Agency theory suggests that the performance-based pay contract, which links pay to the
company's wealth via performance indicators, is the most appropriate way.

Mismaich between executive pay and performance

The average level of executive remuneration has increased substantially in recent years
not just in absoluic terms but also in relation to average workers' pay'’. While this
increasing level of executives' pay is perceived by some stakeholders to be a problem'® it
is not necessarily evidence of economic imefficiency, i.e. that the performance based
contract has failed.

However, the current financial and economic crisis has highlighted not only the high
level of executive pay, but also a mismatch between executive pay and performance.
Payment of very high salaries, bonuses and severance payments to executives when at the
same time companies are underperforming, workers are being laid off and banks are
being bailed-out by taxpayers' money has created public outcry in several Member
States'®. Whilst the level of executive pay remains a very debated question, a mismatch
between executive pay and performance raises fundamental questions about the
appropriateness of the incentive systems used for executive directors in listed companies
and whether these lead to excessively short-term management actions and to "pay for
failure”. Poor incentives/structure of executive pay can lead fo unjustified transfers of
value from shareholders to executives and prevent companies from using resources in a
more productive manner. Wrong incentives may also lead to short term management
actions. Such problems can affect the long term performance and sustainability of the
companies and therefore also affect investor confidence, employment, competitiveness
and long term economic growth. Reduced investor confidence will in and of itself affect
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negatively the availability and cost of capital and reduce the efficiency of the capital
market. Going beyond the individual examples of "pay for failure” mentioned in the
press, there is also in the literature in general little evidence of any strong linkage
between the increase in pay of executives and company performance. The 2008 ILO
report on the world of work compares multiple studies on the subject. Several papers
providing a meta-analysis of existing research (Tosi et al., 2000; Dalton et al, 2003)
suggest that no widespread, strong link between compcnsatlon and performance has been
established so far™®. The ILO report concludes that "Overali, a stable and significant
relation between pay and performance has yet to be established; where such exists, it
may be expected to be country-specific, depending largely on a country’s economic,
institutional and cultural peculiarities”. Other sources than the ILO report also support
that there is only a weak link between executive pay and company performance”'.

The main issuc to be addressed in this impact assessment as regards executive
remuneration is not how much directors are paid (level of pay) but rather structural
problems in incentive schemes which can lead to a mismatch between executive pay and
company performance, in particular at the expense of long-term performance.

Sections below (3.2.2 to 3.2.3) analyse the different causes for this mismatch, The causes
are interlinked and mutually re-enforcing. Performance criteria and siructural problems in
the incentive contract are essential aspects of the problem. However, the lack of
accountability of directors towards sharcholders has also played an important role in
maintaining the situation. Furthermore the short term horizons of instifutional
shareholders have also coniributed to an excessive emphasis on short term profit driven
behaviors by focusing too much on increasing share value. This in tum raises more
fundamental questions on the role of shareholders in ensuring effective corporate
governance.

3.2.2. Inappropriate structure of directors’ renmuneration

3.2.2.1. The choice of performance incentives

Although there is a wide range of pay practices, the structure of directors' remuneration
can be, broadly, divided into the following categories:

- Fixed pay also called base pay or salary which is intended to cover the core role and
responsibilities of the day-to-day running of the company by the executive director.

- Variable pay, which comprises the following elements:

* Annual bonuses (short term incentives): this kind of variable pay is intended
as a reward for meeting annual performance objectives (they are usually paid
in cash but sometimes have a part paid in equity).

* Long-Term Incentives (LTI): this kind of variable pay is intended to reward
meeting performance related to two- to five-year period objectives. These
awards are sometimes described as performance shares, performance units or
long-term cash incentives. Restricted stock awards are also pranted as an
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incentive to ensurc that the executive directors' interests are aligned with
those of the shareholders.

s Other stock awards: Stock aptions are most commonly used as an incentive
for the executive directors to increase through their action share price and
shareholders' returns. Stock options are sometimes included in what is
considered LTI — and are other times treated separately.

In most cases, however, the total remuneration of top executive directors goes beyond
cash and equity payment2

Economic theory for performance based pay of executives relies on the assumptions that:
(i) incentive schemes are a useful tool to achieve appropriate balance between risk-
sharing and incentives for executives; and (ii} share value systematically reflects the real
economic situation of companies (and thus is a good indicator of the performance).

The choice of performance incentives for executives' remuneration and the mix and time
horizon of the chosen incentives is a difficult exercise which needs to be calibrated to the
specifics of each company (business strategy, sector of activities, risk appetite eic.) if the
interests of the executives are to be effectively aligned with those of the shareholders.

Concerns have been raised on the consequences of performance based pay for executives:

- Ag for the mix between fixed and variable pay, a too high variable pay component could
under certain circumstances have negative effects. E.g. if the fixed component is low
some companies can find it difficult to cut or eliminate a bonus in a poor financial year.”
It is also argued that variable pay, especially stock options, is often difficult to value both
for remuneration committees and shareholders.”* This implies that the risk of paying too
much compared to performance could increase the more the variable part makes out of
the total remuneration package.

- Furthermore, if a too large part of this variable pay is equity based, it can lead to too
much reliance on market orientated results. This in turn, can lead to management actions
seeking to artlﬁcu:llr;r increase the share price value of a company, including through
fraudulent behavio

- The performance cntena adopted in relation to variable pay and the time horizon (often
quarterly earnings) *° and conditions for payout are often msufﬁclently aligned with the
long term interests of the company. In a recent survey’’ of more than 400 financial
executives, 80 percent of the respondents indicated that they would reduce discretionary
spending on such areas as research and development, advertising, maintenance, and
hiring in order to meet short-term earnings targets and more than 50 percent said they
would delay new projects, even if it meant sacrifices in value creation. This provides
evidence that there seems 1o be excessive focus of some corporate leaders, investors and
analysts on short-term, quarterly financial eamings and a lack of attention to the strategy,
fundamentals, and conventional non-financial approaches to long-term value creation.
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Given the individual character of what constitutes an efficient remuneration policy, and
the lack of consolidated data on individual companies' remuneration structure compared
ta their company performance, it is difficult to measure the precise extent of the problems
relating to choice of performance inceatives, remuneration mix and time horizon.
However, it is possible to present some general findings on current remuneration
structure practices, which could give some evidence of where the problems especially are
to be found:

- A sharp rise in the use of variable pay, especially equity based remuneration, account by
far for most of the increase in executive remuneration”,

- As for the current practice on the mix of salary, bonus and LTI, a comparative study®
from 2008 of executive pay structure in the 50 biggest companies in Europe and the 50
biggest companies in the US finds that a typical CEO package in Europe is made up of
26% salary, 35% annual bonus and 39% long term incentives (LTI} compared with 15%
salary, 28% bonus and 57% LTI in the US. However, practices in Europe vary
significantly from country to country.*®

- All chief executives of European companies covered were paid an annual bonus. The
median bonus paid to European chief executives was 130% of base salary. The most
common maximum bonus opportunity was 200% of base salary. Most bonus plans (67%)
for chief executives of European companies are driven b%! a profit-related measure but
many use a number of other performance measures as well.*!

- 17 out of the 50 Ewojgean companies operate deferred bonuses for their chief executives
(notably in the UK).™ Under such plans part or all of the chief executive’s bonus
payments are deferred for a period after which they are usually paid over in the form of
share or (less commonly) cash, conditional on continued employment. The deferred
bonus value is usually indexed to company share price during the deferral period.
However, deferred pay is used only by around 1/3 of the companies, and seems in general
to be conditional only on continued employment, and not so much as a possible clawback
instrument in case of poor long term performance.®

- The most prevalent long-term incentive plans for European companies are performance
share plans, closely followed by share option plans.** Earnings per Share (EPS) remains
the most prevalent performance measure used for share option plans but other measures,
£.g. premium priced options in Germany, are common. Total Shareholder Return (TSR)
remains by far the most prevalent measure for performance share plans. The median
aggregate fair value of European chief executives’ long-term incentive awards is 120% of
base salary, ranging from a median of 35% in Germany to 270% in France.

The European data thus suggests that the variable part is in general quite high (74% in the
50 biggest companies) and has been rising up to now, especially the equity based variable
remuneration. Concerns linked to excessive use of variable pay may therefore be
relevant, in particular, those related to a substantial directors’ dependency on annual
bonuses and on stock market orientated results. Unfortunately the latter do not
systematically reflect the real economic situation of companies®. The data on deferment
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of bonuses also snggests that the time horizon and conditions for pay out are in many
cases not linked to long term performance. Therefore, setting out principles targeting
certain aspects of the remuneration mix and the time horizon and conditions for payout
could potentially address the problem of a lacking linkage between executive pay and
(long term) performance.

3.2.2.2. The (mis)use of severance pay

Golden parachutes payments originated in the US. The US Supreme Court casc law
defined golden parachutes or severance pay as an « Agreement between a corporation
and its top officers which guarantee those officers continved employment, pc?:ment of a
lump sum, or other bengfiis in the event of a change of corporate ownership. »

Originally, these arrangements were introduced as a further incentive to align the
interests of management with those of shareholders. The purpose was to ensure that, in
case of a takeover bid, in particular a hostile one, management in place would not try to
resist because of fear of loosing their position to the detriment of sharcholders' interests.

However the use of golden parachutes has progressively expanded. Mergers or mere
change of the composition of the ownership are nowadays sufficient to trigger a golden
parachute payment. In some cases, no conditions are attached apart from a termination of
the contract of the top executive.

Proponents argue that golden parachutes are necessary to retain and hire good top
executives, especially in sectors that are subject to merger and acquisitions. Furthermore
they consider that it is fair to grant an indemmity to a departing CEO given the risks
attached to his position. On the other hand, opponents argue that CEO's and top
executives are a.lready compensated for their posmonfresponmbﬂlty and there should not
be any severance pay in case of termination of their contract.>’

In the 19805/1990s in the wake of important mergers, golden parachutes made frontline
news because of the amount of compensation that was offered to departing CEO's. In
Enrope, it is difficult to have a complete vision on golden parachutes and to compare the
situation in different Member States. Firstly, the compensation package is designed
differently and can include cash, shares and even pension benefits dependmg on the
country. Secondly, these agreements are subject to different legal®® and tax™® regimes in
different Member States and are not subject to the same degree of scrutiny as to their
validity by national cousts. Lastly, the disclosure of their content or degree of
involvement of sharehaldem in their conception varies among Member States. Some
Member Statcs do not have any rule or voluntary commitment in place. In other
Member States’’ companies must report compensation linked to early termination of the
contract in the annual report. In the Netherlands, regulation is quite comprehensive and
severance pay assurances have to be reported in advance and in detail. In France,
payment of golden parachutes depends on compliance with performance criteria
published beforehand.
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According to a study conducted by the private consulting firm Hay Groupe in 2007,
“golden parachutes” of French CEOs when they leave their position are the highest in
Europe even if their income levels are in the European average. According to the study,
French CEOs would “double their basic salary and yearly bonus™ the day they leave,
whereas only 50% of American CEOs get this kind of package.

Although not limited to the financial sector the financial crisis has renewed the attention
on golden parachutes in the case of failed financial institutions and generous high
severance pay for their CEQ’s that were negotiated beforehand (even though government
money was being poured in). Here again the lack of linkage between the performance of
the departing CEO's and the level of the severance pay caused public ouicry and were
considered a reward for failure.”? In short, even though situation seems mixed due to
different legal regimes and contents of severance pay, it is clear that use of severance pay
has moved from its original intention (merger and acquisition situation) and that there
seems to be rarely use of stringent performance related conditions foreseen by national
rules (except France). Addressing severance pay would thus be another (complementary)
way of targeting the link between executive pay and perforrnance.

3.2.3. Insufficient oversight of remuneration process
3.2.3.1. Lack of accountability of Directors towards shareholders*

in 2007, the Commission services examined to what extent the 2004 Recommendation on
directors' remuneration had been followed in Member States' laws and/or corporate
governance codes (following the "comply or explain” approach). The report™ revealed
some positive developments but also some weaknesses. The recommendations on
disclosure on individual director’s pay and on approval by shareholders of share-based
remuneration had been largely followed®. However, the implementation of the
recommendation on the disclosure of the remuneration policy, in particular how
remuneration is linked to performance continued to be low across Member States.
Furthermore, the large majority of Member States do not recommend an advisory vote by
shareholders on the remuneration policy and only a few*® require a separate binding vote
on directors' remuneration.

Consolidated and comparable data are scarce as to how companies comply in practice
with the forementioned Recommendations. Many lmportant companies continue not to
disclose performance criteria and bonus targets’’. A study analysing the quality of
disclosure by companies shows that information on the fixed and variable component of
the remuneration policy and in particular, the linkage between performance and
remuneratlon continue to be one of the least published pieces of information by
companies™
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As shown in the charts, disclosure of performance measures or targets differs
substantially between couatries but remains relatively unsatisfactory in average. Without
such disclosure it is difficult for shareholders to exercise their rights or apply pressure on
executive remuneration. Addressing better disclosure would therefore be a prerequisite
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for holding directors (and those responsible for setting the pay) more accountable for
directors' remuneration.

Source: RiskMetrics Group
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Furthermore, it seems that shareholders take a rather passive stance on remuneration
issues even when they do have a say. Thus, to the exient shareholders are consulted,
remuneration issues do not appear to be particularly contentious issues during companies’
general meetings. The overall level of dissent by sharecholders on remuneration proposals
among companies sampled in Europe by Riskmetrics' study amounted to 4.8% in first
semester 2008*. This low level of dissent can be partislly explained by
separate/alternative meetings on the remuneration issues between management and their
institutional investors/shareholders ahead of the general meetings in order to find prior
agreement. It is interesting to note though that of all the issues presented to investors at
the shareholder meetings sampled in RiskMetrics study, the most contentious by far are
votes related to share moentwe plans (as they directly impact on shares' value). Apart
from anecdotical evidence™, this would tend to confinn that shareholders are more
concerned about share value than remuneration of directors.

This situation is reinforced by the fact that even institutional shareholders do not always
have in mind real long term objectives and may also look for short-term share value
increases. Studies show that average holding periods by institutional investors are
between one and two years®'. In the US, the average share is held for less than a year®.
Academic studies tend to prove that equity markets dominated by institutional investors
may have shorter time horizon®".
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Encouraging shareholders to be more active and use their monitoring rights could
therefore also help reducing problems of linkage between executive pay and
performance.

Shareholder yote on Board Remuneration

% of companies analysed

m 2008 W 2007 W 2006

Source: RiskMetrics Group
3,2.3.2. Inadequate role of remuneration committee

In 2007, the Commission services also reported on the application by Member States of
the 2005 Recommendation on the role of non executive/supervisory directors and
supervisory board committees. It concluded that one of the most important objectives of
the Recommendation was to promote a balanced presence and role of independent non-
executive or supervisory directors in the major fields of potential conflicts of interest
between management and shareholders. Unfortunately, a significant number of Member
States have not recommended the presence of independent directors in all board
committees. Furthermore, the law or the corporate governance code in some Member
States do not recommend a strong presence of independent members in remuneration and
audit committees. In these Member States, executive directors may still be able to have a
major influence on their own remuneration and control over the company's accounts may
be inadequate. As a result, the costs for the company and risk of abuse may remain high.

As stated above, the role of remuneration committees is crucial as they propose
remuneration policy (fixed and variable) to the board and individual director's
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remuneration, However academics have questioned the effectiveness of remuneration
committees™. For some, remuneration committee members have been too much under
the control of the management and top executives to properly exercise their role. Without
going quite as far as this, others note that remuneration committees are still seeking
legitimacy, have not yet adapted to their relatively new role and tend to reproduce main
stream tools in designing remuneration policy and packages. As a consequence nof
enough time is spent in organising and strengthening their role but more on justifying
their position and seeking approval from their main institutional shareholders™.

Therefore, targeting the role and resources within the remuneration committee could
further strengthen the check on linkage between executive pay and performance.

3.2.3.3. The role of remuneration consultants

It is argued that the level of directors' remuneration is higher whenever remuneration
consultants are involved®®. Questions have been raised as to the standards and
methadolegy used by remuneration consultants when thejy analyse executives' markets
and external benchmarks for fixing levels of remuneration®’. Some consider that they are
to blame for designing extremely complicated remuneration packages mostly based on
short term profit (market price value). A second issue is the potential conflict of inferests
that may arise when a consultancy firm advises both the management and the
remuneration committee on the remuneration policy of the company. Measures
addressing this conflict of interest could be considered to reduce the problem, Further
transparency over their activity may also be needed™. Some institutional shareholders
have already called for 2 code of ethics for remuneration consultants™.

3.2.4. Remuneration in the financial services industry

It is not the purpose of this analysis nor is there space in this document to analyse all the
causes of the financial crisis. The analysis here only relates to those causes of the current
financial crisis that are most directly relevant to the remuneration issue in the financial
services sector, namely issues related to the mismanagement of risks.

The OECD recently provided a thorough analysis (both at macro and micro economic
level) of the causes of the financial crisis, in £articular the mismanagement of risks. From
the macroeconotnic perspective, the report” explains that as a result of the monetary
policy in force in major economies, “interest rafes fell as did risk premia”. As a
consequence of low interest rates "investors were encouraged to search for yield to the
refative neglect of risk which, it was widely believed, had been spread throughout the
financial system via new financial instruments”.

Many economic agents seemed to believe that liquidity was available without limit. At
the same time, management standards and intemal controls failed to appraise the risk of
the new complex financial instruments that were invented. As stressed by the de
Larosiére report: “In this environment of plentiful liquidity and low returns, investors
actively sought higher yields and went searching for opportunities. Risk became mis-
priced. Those originating investment products responded to this by developing more and
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more innovative and complex msfmments designed to offer improved yields, often
combined with increased leverage™

This analysis is shared at global level. In the Working Group documents of the G20, it is
further stated that "as the same time, regulated banks and financial institutions supported
the acceleratior of financial innovation and the push towards more unregulated pools of
capital by establishing off-balance sheet and structured investment vehicles. These
unregulated investment vehicles, created in response to features of the regulatory and
accounting framework, often financed their operations without minimum capital buffers
or adequate liquidity plans, were exposed to maturity mismatches, and held asset
compositions whose risks were often misunderstood”, ©

In April 2008 a Counterparty Risk Management Policy Group 11l (CRMPG 11 or the
Policy Group)®™ was formed in the US to analyse the (then) credit market crisis of 2007
and 2008, In its report of summer 2008, the Group was among the first™ to conclude that
compensation schemes in the financial services were one of five primary driving forces
of the financial crisis and to stress the need for better linkage between compensation
schemes and long term ﬁtm wide profitability (in line with Institute of International
Finance recommendations)®,

Badly designed compensation schemes in the financial services industry (with strong
emphasis on short-term profits) contributed to excessive "short-termism" and risk taking
from financial institutions without adequate regard to their long-term global performance.
It is important to note that this issue not only involves directors” and managers” pay, but
extends to remuneration schemes aiso at other levels in the financial sector, notably for
those persons whose work involves risk-taking (e.g. traders) and whose remuneration for
a variable part is a function of performance.

The EU working group on pro-cyclicality set up by the ECOFIN Council concluded that
"remuneration policies can enhance pro-cyclicality by promoting short-termism.
Following the FSF Report recommendation and recent initiatives by some EU countries,
supervisors could address this concern through Pillar 2 guidance. A coordinated
approach at EU level would seem appropriate.”

Remuneration policies/compensation schemes in financial services can not be held as
solely responsible for the financial crisis.. Other causes such as the role of credit ratin 6§
agencies, the regulatory and supcrvisors' failures substantially contributed to the crisis
However compensation schemes based on short-term returms, without adequate
consideration for the comesponding risks, substantially contributed to the financial
institutions engagement in tiskier businesses”’. Risk management within financial
institutions and oversight by regulators did not keep pace with financial innovations,
mispricing of rigks and the linkage between risks and remuneration schemes.

Sections below analyse why remuneration policies in banking and investment firms
contributed to excessive risk taking. Perverse incentives played a significant role in this
regard. Serious shortcomings in intermal control (lack of appropriate corporate
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governance checks) and in oversight of supervisors failed to effectively prevent the
mismanagement of risks.

3.2.5 Perverse incentives

While annual cash bonuses are a key variable element of remuneration common in many
companies acToss business sectors, it is nowhere as deeply embedded as in the financial
services industry.

Investment banks have long set aside an important portion of their income for employees'
compensat]om’remuncranon for large investmments banks that portion can exceed 50
pcrccnt of net revenue® with a total compensation pool in some cases abovc $10
billion®, Much of that pool is normally set aside to be paid as bonuses’. Bonuses
typically make up a more than a substantial portion of an employee's pay in investment
banks, sometimes more than 75 percent of the total (as fixed salary is relatively low).
Often the pay of traders far exceeds that of executives. Companies' managements count
on the promise of year-end bonus money to motivate employees and make sure they
remain in the company. As to the employees’’, they see bonuses as a normal part of their
compensation, regardless of firm profitability.

The structure of the bonuses in particular in banks and investment firms appears to have
had adverse consequences in terms of excessive risk-taking and to be detrimental to long
term performance because of their short term nature (annual basis). In other words, while
bankers and traders take a piece of any profits they generate, there is no such thing as a
negative bonus so they never share in the losses. As a consequence, losses are bom by
shareholders and possibly taxpayers but only to a small extent by employees themselves.
Furthermore when these pay incentives are not or not correctly adjusted for risk and are
systematically used, they may contribute to instability in the global financial system.

Several emblematic cases have highlighted the deficiencies in terms of risk management
and disproportionate potential rewards in the financial sector mdustry A]though it is too
early to draw conclusions on the basis of the Kervicl case’™, which is under judicial
investigation, it is interesting to note that Mr Kerviel claimed that, at the peak of his
success, he recorded $500m profit without the bank noticing. In the same vein, he was
able, during the weeks preceding his sacking, to take positions with a value of €50bn. He
later justified this by explaining that "he wanted to seem like an exceptional trader and
anticipator of the market and wanted to get a higher bonus”. He further claimed that for
2007, he was counting on getting a bonus of €300,000. As indicated by the FSF, “the lack
of attention to risk also contributed to the large, in some cases, extreme absolute level of
compensation in the financial services industry”.

Furthermore, the remuneration structure reinforces the pro-cyclicality of risk taking as
shown by the example above to the extent that variable pay and thus performance pay can
lead to herd behaviour. ”

Measures tarpeting the remuneration structure could therefore potentially reduce the
problem of excessive risk-taking.
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3.2.6  Lack of an appropriate corporate governance system

The importance of the current financial crisis raises serious questions about the adequacy
of the existing cofporate governanice practices in banks and investment companies,
including on the setting of compensation policies thronghout these financial institutions.

In their analysis of the crisis, public authorities, academics, journalists, central bankers
and supervisors generally agree that the structure of compensation schemes applied in the
banking industry was skewed towards short-term performance -be it for successful
traders or for directors- and excessive risk-taking. The key question seems to be how this
was possible when corporate governance principles of reference, e.g. the 8 Corporate
Govemance Principles of the Basel Committee, stress the need for the board to approve
for compensation pelicies and practices to be consistent with the bank's corporate culture,
long term objectives and strategy (and control environment).

Several existing reports’ highlight that there has been in many cases a severe mismatch
between remuneration policy, risk management and intemal control systers. Despite the
importance given to risk management by regulators and corporate governance principles,
the financial crisis bas revealed shortcomings in practices both in internal management
and in the role of the board in overseeing risk management systems, incliding
remuneration policies. According to the Semior Supervisors Group report’, senior
management at firms which suffered the biggest losses tended to champion the expansion
of risk without commensurate focus on controls across the organisation or at the
business-line level. At these firms, senior management’s drive to generate earnings was
not accompanied by clear gnidance on the tolerance for expanding exposures to risk. It is
also argued that risk management departments in some firms lacked mdependence
influence or sufficient authority and power as compared to sales and tradmg business’®.
In some banks, the lower prestige and status of risk management staff vis-a-vis traders
played an important role in excessive risk-taking. Société Générale’’, for instance, noted
that "the general environment did not encourage the development of strong support
Junction able to assume the full breadth of its responsibilities in terms of transaction
security and operational risk management. An imbalance emerged between front office,
focused on expanding their activities and the control functions which were unable to
develop the critical scmtmy necessary for their role”. The same situation was noted in
Credit Suisse’s, HBOS”™ and Bear Stearns®. On the role of the board, the IIF 2008 report
conchudes that the financial crisis "raised questions about the ability of certain boards
properly to oversee senior management and to understand and monitor business itself”.
Reports have also documented that risk management information was not alwa &
available to the board or in a form comesponding to their monitoring of risk®.
Furthermore, it is often asserted that bank's boards lack sufficient expertise. Gne stu.dy"2
estimates that at eight US major financia! institutions, two thirds of directors had no
banking or financial experience. Moreover, many of the directors without a financial
background happened to sit on highly technical board committees such as those covering
audit and risk.
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Thus targeting the governance of remuneration policy could potentially reduce the
problem of excessive risk-taking.

3.2.7  Insufficient oversight by supervisors

Under the current European supervisory framework™, supervisory and regulatory
authorities do not have any role in the oversight of remuneration policies of financial
institutions. The supervisory and regulatory authorities, during the authorisation process
and the ongoing prudential supervision, oversee the organisational structure of financial
institutions as well as their internal control and risk management, and assess the risk
profile of the financial institutions taking into account infer alia operational and business
risks, which could in principle cover risk related to ill-designed remuneration policies.
However, until recently, financial supervisory and re%ulatory authorities have not focused
on the implications for risk of remuneration policies®. Instead, supervisory strategy has
focused on risk management and control systems of financial institutions. Risk
management and control systems, however, have limitations and, as the current crisis has
shown, they can fail to conirol risks properly. When the risk was in a traditional loan
book, most financial institutions were able to control front-line incentives towards
excessive risk by having strong and separate credit underwriting and monitoring
departments. In recent years, when risk has become more multidimensional and complex
and the array of means of taking risk has grown large, simple one-dimensional balance
between front-line and risk management personnel is no longer sufficient. Greater
balance within the compensation system itself is needed to reduce the burden on risk
management systems and increase their effectiveness. Measures targeting the role of the
supervisor could potentially contribute to this.

3.3. Expected development if no EU action is taken (baseline scenario)

The following section sets out the scenario if the EU were not to act to deal with the
identified problems. The development of a baseline scenario is necessary to be able to
compare the impacts of other options.

Directors' remuneration:

In January, the European Commission launched a study on corporate govemance
monitoring and enforcement in the Member States. The objective of the study is to
evaluate the effectiveness of the corporate governance rules, including on directors'
remuneration in the EU. The study further includes & survey on how the comply or
explain principle is perceived in practice by relevant stakeholders®™. The ongoing study
(delivery expected by end 2009) will thus provide usefu! information on how EU
corporate governance rules are enforced in Member States and on their effectiveness. It
will contribute to identify gaps or shortcomings in Member States and help the
Commission to design a monitoring and evaluation system in this field (see last section
on monitoring). However the study will be based on the existing relevant EU
Recommendations and thus will not help to address the forementioned identified
problems.
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Meanwhile, at national level, several initiatives have been taken (or are ongoing) to
address the issue of a better linkage between directors’' remuneration and performance and
the potentlal misuse of severance pay™. In France, following pressure from President
Sarkozy, in October the MEDEF/AFEP recommended that polden parachutes, or
severance bonuses, should be limited to two vears’ pay and should not be awarded at alt
to executives who resign or who are deemed to have failed and further calls for limits on
additional pension contributions and the award of free shares to executives.®” In
Germany, a draft law (adopted by German cabinet on 6® March) is to be sent shortly to
Bundestag to increase fransparency on executives' remuneration, to introduce the notion
of long-term orientation/performance for the manapements’ behaviour and to extend,
inter alia, the vesting period of stock options to four years (instead of two). In the
Netheriands, spec1ﬁc tax measures have been adopted targctmg excessive directors'
remuneration®™, Italy has also strengthened its taxation regime for stock optlons Various
corporate governance codes have just been changed (such as in Belgium®) or are
currently under revision (such as in Austria) to better address linkage between pay and
performance, severance pay (golden parachutes) and the need for long term performance.

However, several other Member States have not undertaken any changes. Furthermore
the diversity of national corporate governance rules and the different means available to
influence on directors' remuneration (through corporate governance rules, labour law,
company law or taxation) shows that, there are currently no grounds to expect a
convergent approach in the Member States. Even if taxation and labour law remain
mostly national matters, substantial differences in corporate governance rules on the issue
of directors' remuneration could contribute to distortion (between directors and between
companies) within the internal market because of regulatory arbitrage. ™

Remuneration in financial services:

Given the gravity of the financial crisis, the issue is being addressed in different fora and
at different levels. At the G20 level, the working group conclusions submitted to the G20
leaders stressed the need to adopt recommendations on remuneration policy in the
financial sector: they recalled the responsibility of boards on compensation issues, the
need for compensation schemes to be "consistent with the long-term goals and with
prudent risk-taking of financial institutions”, to promote incentives for prudent risk taking
and ask financial institutions and supervisors to follow the Financial Stability Forum
(FSF) sound practices principles on compensation schemes in the financial services
industry’’. The latter has just adopted such sound principles for compensation schemes in
the financial sector.

The steering group of the OECD on corporate governance is currently focusing on those
aspects of the OECD Principles of Corporate Governance most closely related to the
current crisis, primarily board practices, effective implementation of risk management,
governance of the remuneration process and the exercise of shareholder rights. It reported
to the FSF at the end of March 2009 and will continue to work on the review of its
corporate governance principles in the course of 2009%.
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The Basel Committee on Banking Supervision published in February 2006 the 8
Corporate Governance Principles which stress the need for the board to approve for
compensation policies and practices that are consistent with the bank's corporate culture,
long term objectives and strategy. The current situation has shown, however, that the
banking sector seems to have had problems in implementing these principles in practice.

The financial industry itself (the I.nstltute of International Finance-IIF) has issued revised
principles on remuneration in July 2008

At BU level, sector directives and regulations contain some general requirements which
do not relate directly to remuneration policies but concern internal organization and risk
management for certain categaries of financial institutions. In particular, supervisors may
include risk generated by remuneration policies in their general assessment of the
soundness of financial instifutions. The Committee of European Banking Supervisors
(CEBS) is currently developing guidelines® on remuneration schemes which will be
integrated into the guidelines on Internal Governance (as part of the Guidelines on the
Application of the Supervisory Review Process under so called Pillar 2 - CP03 revised,
25 January 2006). These guidelines build on national measures”. Work currently carried
out in Member States as international policies on remuneration (such as the FSF) are also
taken into account. However, this approach is relevant only for certain categories of
financial institations which are subject to prudential supervision and where supervisors
are empowered to review remuneration policies as part of the overall risk profile of the
financial institution. Furthermore, there is for the time being no common approach on the
measures which the supervisors could take on financial institutions with unsound
remuneration policies.

At Member States level, there are two strands of measures:

-In the context of national rescue packages for the financial sector, several Member
States™ have included in their schemes provisions on the remuneration of executives in
the affected institutions. They aim at limiting the compensation and/or adjusting the
incentive structure to limit excessive risk-taking and to gear decision-making towards
longer-term profitability. Some Member States have introduced caps on executives’
remuneration in bailed out banks®’. However these measures are "exceptional” measures
adopted for a specific duration. They can not substitute appropriate new guidance for the
future. In particular, these were measures taken within the framework of government
intervention and funding.

- By national supervisors™ as part of their Supervisory Review Process under so called
Pillar 2 of Basel II Agreement”. These national puidelines or recommendations are
sometimes made a mandatory prerequisite for banks seeking new government funding'®.

The abovementioned situation shows that there is a plethora of initiatives on the same
issue but that they differ in scope and substance. IIF and FSF principles both tend to
focus on risk taking but FSF tend to lay the emphasis on enforcement and rigorous
application by supervisors. IIF recommends compensations based on long term
performance and shareholders' interests. IIF guidelines remain, however, self-regulation
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and may not exert sufficient pressures on the financial services industry to change its
practices. Major financial institutions compete for talent in a global labour market and
voluntary action seems unlikely to be durable as the first financial institution to move
would be disadvantaged in comparison with the others. Changing remuneration practices
will be challenging, time-consuming and involve material costs. It will be necessary to
change attitudes and ingrained behavioural responses. In the absence of sustained
external pressure, financial institutions may fail to carry out good intentions, Widespread
change in practice is likely to need the help of supervisory and regulatory authorities.

Initiatives by Member States supervisors or CEBS, however, do not necessarily have the
same scope of application and may be more or less prescriptive'®. Furthermore, national
supervisors may interpret common supervisory rules differently to the detriment of
convergence within the EU'®. Consequently, even if there is a lot of overlap between the
different initiatives and they have much in common, there is not as yet what would be
described as a common set of principles on remuneration policy in financial services at
EU level.

At international level, the G20 during the London Summit {2 April 2009) apreed to
"endorse and implement the FSF'’s tough new principles on pay and compensation and to
support sustainable compensation schemes and the corporate social responsibility of all
firms”. Furthermore, the US Secretary of the Treasury M. Geithner announced on 26™
March 2009 a new regulatory framework for financial services. In particular he stated
that "regulators must issue standards jor executive compensation practices across all
financial firms. These guidelines should encourage prudent risk-taking, focus on long-
term performance of the firm rather than short-term profits, and should not otherwise
create incentives that overwhelm risk management frameworks.” This seems to go further
than the US existing measures on executives' pay which aim mostly at capping
executives' remuneration of bailed out banks. In view of the G20 mandate, it will be
important to closely work with the US and other international key partners on this issue
and to act more generally to ensure a better linkage between executives' pay and long
term performance of companies at global scale.

34 Subsidiarity

The interrelatedness of the financial systems and the capital markets in the Member
States is evident. Dysfunctional remuneration policies in the financial sector have been
identified as one of the driving forces of the financial crisis which has contributed to the
paralysis of the capital market. As explained in the problem definition, also outside the
financial sector, remuneration policy relating to directors in listed companies is likely to
affect investor confidence and may consequently affect the internal market for capital.
Action from Member States alone is likely to result in different sets of rules, which may
undermine or create new obstacles to the good functioning of the internal market.
Common standards at EU level are necessary to promote a well functioning internal
market and avoid the development of different rules and practices in the Member States.
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Should the instrument chosen be a legislative instrument, the legal basis is likely to be
Article 95 EC. A non-legislative action in the form of a Recommendation would be based

on the second indent of Article 211 EC.

4. OBJECTIVES

Objectives Tor executive remnneration in listed compantes:

General Specific Operational
To improve the structure
of pay by strengthening
Structure of pay: the link between pay and
To contribute to the To align the incentives in petformance,  especially
long-term viability of remuneration policy of long-term parformance
colnpanics companies with the
objective of long-term To improve corporate
viability in: governance on
omwﬁ_ remuneration  policy to
g ) ensure  the longterm
viability of the firm
Ohjectives for remuneration policy in the financial sector:
General Specific Operationat
To improve the structure
of pay by sirengthening
the link between pay and
performance, especially
long-term performance
Structure of pay:
To improve structure of
. . .. pay by preventing
To contribute to the T:gﬁ;iﬂ thtci mcenl:.wes }n incentives for excessive
fong-term viability of o °“thp° icy of risk-taking in
companics- companics in the financial remuneration polic
sector with the objective pohiey
To reduce tisks to of long-term \:iial.)ility and To improve ate
financial stability “fs‘;:“m:f'i‘n, Corporate governance  (decision-
' governance: making mechanism} on
remuneration policy
To strengthen the role of
supervisors as regards
Supervision: oversight on rennmeration
policy in the context of
risk management
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5, POLICY OPTIONS

In this chapter, options will be identified for policies which could target the problems
described in chapter 3 and could realise the objectives set out in chapter 4. Paragraph 5.1
will describe substantive options to target the content of the identified problems.

5.1. Substantive policy options
The following policy options have been identified:

A, Baseline scenario;

B. Improved implementation of existing EU framework with regard to directors’
remuneration and remuneration policy within the financial services sector;

C. New provisions on directors” remuneration;

D. New provisions on remuneration policy in the financial services sector.

5.1.1.  Option A: Baseline scenario

This option implies that the baseline scenario as described in paragraph 3.3 will be
maintained. This option does not include the development of new policies, or the
development of new practical or legislative tools to improve implementation of the
current framework.

5.1.2.  QOption B: Better implementation of existing EU framework
A) Director's remuneration

This option takes the existing EU framework on directors’ remuneration, consisting of
the Commission Recommendation on directors’ remuneration and the Commission
Recommendation on independent directors, as a starting point. It is based on the idea that
measures to target better implementation by Member States and application by
companies of the principles included in the existing recommendations would address the
identified problems in the area of directors” remuneration. Option B does not include the
development of new policies on the substance of the EU framework.

[raproving implementation of principles included in a non-binding instrument such as a
recommendation starts with monitoring and evaluation of the implementation and
application of thase principles. To improve the monitoring methods that are currently
used, a European scoreboard system could be developed, or a system for more regular
evatuation, including through a dialogue with relevant authorities in Member States.

Another way of enhancing implementation would be by starting a dialogue with (some)
affected partics. In this respect, a dialogue with shareholders, and more specifically
institutional shareholders, might be effective. Shareholders have an interest in appropriate
remuneration policies and well-functioning remuneration processes. Moreover, they have
advisory or decisive rights in the remuneration process in several Member States. If they
became more vocal about what they consider to be appropriate remuneration policies and
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necessary rights to exercise efficient oversight, it might improve remuneration policies
and (possibilities for) shareholder oversight. Institutional investors are in a special
position, compared to ptivate shareholders, because they usually hold larger stakes and
have a professional infrastructure which enables them to develop well-balanced and
effective voting policies. A direct dialogue with companies could also be considered.

B) Remuneration policy in the financial services sector

This option implies that better implementation of the existing EU legislative framework
in the financial services sector by Member States, national regulators and financial
institutions would address the identified problems on remuneration in the financial sector.
This option does not include the development of new policies on the substance of the EU
framework on remuneration in the financial sector.

This means an improved implementation and enforcement by Member States, financial
institutions and national regulators of provisions of different sectorial directives and
regulations on internal organisation and risk management of financial institutions. This
also means an improved use by regulators of existing tools of prudential supervision to
ensure that the remuneration policies of financial institutions are compatible with sound
and effective risk management.

3.1.3.  Option C: New provisions on directors remuneration

This option goes beyond the existing framework on executive remuneration and implies
the development of new, additional principles or provisions (depending on the
instrument, see paragraph 5.2.1.) on directors” remuneration. It follows from paragraphs
3.2.2 and 3.2.3 that the problem drivers related to directors’ remuneration can be
categorised into two groups: 1) drivers relating to the structure of directors’ remuneration
and II) drivers relating to the decision-making process of, and oversight on, directors’
remuneration. New principles could therefore also be set out in these two categories. This
section shortly describes the main policy options. The detailed description of each policy
option is provided in Annex 2 together with further explanation on why these policy
options have been chosen and why some of them have been discarded.

A} Structure of remuneration (directors)

New principles could focus on the creation of an appropriate remuneration policy
including incentives, which promote long term value creation within the company and
reflect the principle of pay for performance. The following options could be envisaged:

(1)  link pay to performance:
internal benchmarking;
link variable remuneration to performance;

limit tisks associated with variable remuneration;
setting out principles on severance pay;

(2)  promote long term sustainability of the company:
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balance long and short term performance criteria;

deferment of variable remuneration;

vesting periods for stock options and shares;

hold a number of shares until the end of employment;

clawback of variable payments, where data is manifestly misstated.

These options are complementary and not mutually exclusive, so the preferred policy
option on structure of directors’ remuneration could be composed of a combination of
these options.

B) Governance of the remuneration process

On the decision making process, the principles could strengthen the supervisory role of
shareholders and non-executive directors and/or the remuneration committee on the
remuneration policy and its application. The following options could be envisaged:

(1)  improve shareholder oversight:

¢ clear and understandable remuneration statement;
» additional disclosure of elements of the remuneration policy;
= responsibility of shareholders, in particular institutional investors;

(2)  strengthen the role of the remuneration committee:

¢ not granting share options to non-executive directors;
¢ require sufficient expertise of the remuneration committee;
¢ increase accountability of the remuneration commitiee;

(3)  address role of remuneration consultants:

= remuneration consultants should not advise the remuneration committee and
the human resources department or the executive directors at the same time.

These options are complementary and not mutally exclusive, so the preferred policy
opticn on governance of the remuneration process could be composed of a combination
of these options.

A detailed description of the suboptions are set out in Annex 2. Annex 2 also addresses a
number of alternative suboptions with regard to the structure of directors” remuneration
and governance of the remuneration process, which have finally not been included in
Option C either because they do not fall clearly within the problem definition or are
unlikely to reach the objectives as defined in section 4.

5.1.4. Option D: New provisions on remuneration policy in the financial services
sector

This option implies the development of new provisions on remuneration policies within
the financial services sector. As explained in paragraphs 3.2.5 to 3.2.7 the problem
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drivers related to remuneration policies within the financial services sector concern the:
(i) structure of remuneration, (i} the governance with respect to decision-making and
oversight of remuneration policies, (iii) the supervisory oversight. New principles could
therefore also be set out in three categories. In addition, the scope of the application of
new principles needs to be considered. This section shortly describes the main policy
options. The detailed description of each policy option is provided in Annex 2 together
with further explanation on why these policy options have been chosen and why some of
them have been discarded.

A) Scope of the new provisions
On the scope of the new provisions, the following options could be contemplated:

{a) new provisions might apply (i) only to banks and investment firms for which there is
already a consensus of a clear link between the incentive structures used and key factors
at the origin of the financial crisis or (ii) to a broader range of actors in the financial
services industry in order to avoid distortion of competition and to promote sound
remuneration policies across all sectors of activities;

(b} new provisions might apply (i} to all financial institutions independent of their size in
order to promote sound remuneration policies across the whole sector or (ii) only to
significant, systemically imporiant companies whose failure would have an important
disturbance in the functioning of the whole financial services industry;

(¢} new provisions might apply (i) only to those categories of staff whose activities bave
an impact on the risk profile of the financial institution and who thus need to be properly
incentivised in order to avoid excessive risk-taking or (ii) to all categories of staff in
order to promote consistent remuneration policy aligned with effective risk management
throughout the financial institution.

Options under (a), (b) and (¢) are complementary as they address three different aspects
of scope, so the preferred policy option on scope of the new provisions could be
composed of a combination of elements of these three options.

B) Structure of remuneration

On structure of remuneration, it could be envisaged that the remuneration policy should:
(a) be consistent with and promote effective risk management and be designed in order to
take into account longer-term interests of the financial institution, such as sustainable
growth, its business strategy, objectives and values;

(b) fix a maximum limit on annuai remuneration, termination payments and variable

component of the remuneration or subject them to restrictions in order to establish a link
between the pay and the real performance;
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(c) strike an appropriate balance between fixed and variable components of remuneration
so staff members do not need to rely exclusively on bonus payments to be adequatety
compensated and to better align remuneration with real longer-term performance;

(d) link the variable component to longer-term performance, especially by including a
deferred element so that bonuses do not consist only of upfront cash payments;

(e) subject variable payments to a claw-back if these payments have been awarded on the
basis of data which has been manifestly misstated;

(f) include variables relating to individual, business unit and financial institution wide
performance in the performance criteria and assess performance not only on the results of
the current financial year but also on longer term performance;

(g) adjust the measurement of performance for risks, cost of capital and liquidity required
in order to take account of the real performance of the individual, business unit and the
financial institution.

Option (a) is an over-arching principle, Options (b) to (g) are possible means of achieving
this principle. These options are complementary and the preferred policy option could be
a combination of them.

C) Govemance

The process of the design and operation of the remuneration policy should promeote the
objective of having remuneration policies consistent with effective risk management and
the longer-term interests of the financial institution. This process should therefore be
designed in a manner to avoid conflicts of interest. Furthermore, the procedures for
determining remuneration within the financial undertaking should be clear and
documented and should be internally transparent.

To achieve this, the following options could be envisaged:

(a) the (supervisory) board, as the sole body which has the overview of the objectives,
business strategy and the risk profile of the financial institution, should set up general
principles of the remuneration policy, determine the remuneration of directors and have
the responsibility of the oversight of the operation of the remuneration policy;

(b) the board members involved in fixing remuneration policy should be able to reach
independent judgment on the suitability of the remuneration policies, in the longer term
interests of the financial instifution as a whole;

(c) in order to provide necessary expertise to the board and to ensure independent review,

intemal control functions and human resources departments or experts as well as
shareholders, if applicable, should be adequately involved in the process;
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(d) in order to ensure that the remuneration policy is in line with the overall objectives of
the financial institution, it should be updated over time to meet the financial institution's

changing situation;

(e) in order to ensure transparency to staff, staff should know in advance the criteria
which will be used to determine their remuneration; the appraisal process should also be
properly documented and accessible to the staff member concerned.

The options are complementary, The preferred policy option could be a combination of
them.

In addition, to ensure even further that the governance arrangements are effective and
take into account the longer-term interests of the financial institution, the stakeholders of
the financial institutions have to be adequately involved in the process of setting the
remuneration policy and monitoring its operation. To adequately inform the stakeholders
on the design and operation of the remuneration policy, the main characteristics of the
remuneration policyshould be adequately disclosed. The form of the disclosure could be
one of the following: (i) a yearly mandatory disclosure in a separated remuneration policy
statement, (ii} a single mandatory disclosure at first, followed by an update in casec of
future modifications or (iii} a disclosure in annuai financial statements as part of internal
control description or (iv) a communication on request by relevant stakeholders.

D) Supervision

For supervisors to effectively review remuneration policies of financial institutions, they
need to have access to zll necessary information and to dispose of supervisory tools
which enable them io ensure that financial institutions comply with the principles on
sound remuneration policies. To achieve this, these options ¢ould be contemplated:

(2) supervisors should ensure, using the existing supervisory tools at their disposal, that
financial institutions apply the new provisions to the largest possible extent and have
remuneration policies consistent with effective and sound risk management;

(b) supervisors. for banks and investment firms should use supervisory toois under the
Basel II Accord on capital requirements, including, where necessary, capital add-ons;

(c) the supervisors should have access to all information they need to evaluate the extent
to which the new provisions are followed;

(e) financial undertakings should communicate the remuneration policy to supervisors.

The options are complementary. The preferred policy option could be a combination of
them.
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5.2. Choice of instrument
5.2.1. Directors’ remuneration
Option B

This option includes better implementation of the existing framework on directors’
remuneration, consisting of the Recommendations on directors’ remuneration and on
mdependent directors. The sub-options discussed under this Option (see Annex 2) are of
a practical nature and do not require a discussion of the choice of instrument. However,
one possible way to improve the implementation of the existing principles would be by
putting (some of) the principles that are now included in a Recommendation into a
binding instrument. This could for instance be considered for the principles on the
disclosure of the remuneration policy and individual remuneration, and/or the principles
on the shareholders vote, as they form the basis of shareholder oversight on remuneration
practices. In this respect, a Directive would probably be more advisable than a
Regulation, as this would still give Member States the possibility to adapt the principles
to their legal systems and fraditions and specific traditions regarding directors’
remuneration.

Option C

Developing new principles only through self-regulation at national level would deviate
from the existing approach. This could be considered a step backwards, since there is
already an existing EU framework on directors’ remuncration consisting of two EU
Recommendations. Moreover, considering that Member States have implemented the
existing principles in their national laws and corporate governance codes, and that there is
no European corporate govemance code which could provide a framework for such self-
regulation, it would also be impractical. Addressing the issue through intemational
standards only should not be considered an option either, as there are currently no
intemmational standards which address all these problems nor is it likely that they will be
addressed in a comprehensive way in the immediate future. The current OECD Principles
of Corporate Governance do address some aspects of executive remuneration, but do not
address the specific problems identified in Chapter 3.

An action at a European level would give a necessary impulse to the Member States to
effectively address directors” remuneration in their Member State in a consisient way. At
a European level, the new principles could be put into a2 Commission Recommendation or
into a legislative instrument (a Directive or a Regulation).

A) Recommendation

Putting the new principles on directors’ remuneration into a Recommendation is in line
with the existing approach. A Recommendation would continue to give flexibility to
Member States with regard to the implementation of the principles, as they could decide
to put {a part of) the principles in a corporate governance code under the ‘comply or
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explain' mechanism. They could also adapt the principles to their legal traditions and
specific traditions on directors’ remuneration. A Recommendation would possibly also
give flexibility to companies, depending on how the principles are applied by Member
States, so that the principles could accommodate companies of different size and sectors.
On the other hand, additional practical measures, such as monitoring arrangements, are
likely to be necessary to ensure implementation and application of the principles.

B) Directive or Regulation

A Regulation does not seem to be an appropriate instrument for the implementation of
principles on directors” remuneration. This would deviate from the existing approach of
addressing remuneration issues through a Recommendation. Moreover, the principles are
not sufficiently precise to be directly applicable.

The use of a Directive would also deviate from the existing approach. However, a
Directive would better ensure the implementation of the principles by Member States,
while still giving the possibility to adapt to their legal systems and traditions and specific
traditions on directors” remuneration. On the other hand, a Directive would take time to
adopt and implement. Moreover it would give companies little flexibility to adapt and
apply the principles to their situation.

5.2.2.  Remuneration in financial services

As already explained in Section 3.4 "Expected development if no EU action is taken
(baseline scenario)", existing self-regulation and international standards do not seem to
be sufficient to achieve an effective and durable change of practices on remuneration in
financial institutions. Moreover, in the absence of EU level action, national authorities in
Member States may hesitate to adopt more stringent rules on remuneration policies as it
would potentially create a competitive disadvantage for their financjal sector. For
example, the Financial Services Authority {FSA) in its Consultation Paper on "Reforming
Remuneration Practices in Financial Services" acknowledges that the FSA proposals
could have a significant impact on London's competitiveness if there were insufficient
international agreement to enforce similar principles in all major financial markets. When
finalising its policy, the FSA will take into account whether there is a satisfactory
alignment of implementation plans by the authorities in the major financial centres.

An action at a European level would provide the necessary impulse to the Member States
to proceed with the adoption of policies on sound remuneration practices in the financial
services sector. In the absence of action, there are sericus risks of regulatory arbitrage.
Furthermore, the new principles on EU level should restore a level-playing field between
financial institutions who benefit from national rescue packages and consequently may be
subject to national measures regulating remuneration practices in these intuitions, and the
other parts of financial services sector.

The new principles on remuneration policies could be included in a Commission
Recommendation or in a legislative instrument (a Directive or a Regulation),
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A) Recommendation

The objective of the Commission in proposing new principles on sound remuneration
policies in the financial services sector would be to ensure that remuneration policies are
consistent with effective and sound risk management. These principles do not touch on
the level of pay from the social and labour law perspective, as they are not intended to
prescribe particular levels or designs of individual remuneration.

A Recommendation which allows the Commission to provide a framewaork for setting out
principles or best practices is a suitable instrument to achieve the above-mentioned
objective. It enables the Commission to adopt general principles applicable to the entire
financial services industry across a range of different financial institutions which differ in
goals, activities and culture. The measures to be taken by Member States following the
Recommendation could be tailored to each particular sector of activities.

In addition, a Recommendation allows the Commission to adopt principles which are
sufficiently detailed so as to provide some guidance on the structure of remuneration
policies, and thus to react rapidly and efficiently in the context of the current crisis. The
Commission would also be able to send a clear political message.

If the Recommendation is followed by legislation on the supervisory review of
remunerstion policies, as mentioned in the Commission Communication of 4 March to
the Spring European Council, adopting a Recommendation would still have the
advantage of providing a rapid policy response pending the negotiation and the
implementation of a directive. It would also act as a catalyst for consistent principles to
be applicable throughout the financial services industry until a new Directive has been
negotiated and implemented by Member States. Furthermore, the new Directive would
focus on the supervisory review and the range of measures available to the supervisors
but would not apply to those financial institutions which are for the time being not
regulated on the European level.

B) Directive or Regulation

A Regulation does not seem to be an appropriate instrument for the implementation of
general principles on remuneration policies. First, the principles are not sufficiently
precise to be directly applicable. Second, the objective of the Commission is to set up
general guidance on sound remuneration practices and give Member States enough
flexibility as to the manner to implement them.

As compared to 2 Recommendation, a Directive hag the advantage of being a legally
binding instrument which is more effective in imposing an obligation on Member States
to adopt measures on sound remuneration policies in financial institutions and thus in
achieving the objectives of the new principles. However, as mentioned above, due to the
time constraints of the legislative process, a Directive would not allow the Commission to
react promptly in the current financial crisis. Nevertheless, a Directive could be a suitable
instrument to follow a recommendation in order to reinforce the role of the supervisors
with a view to empower them to assess the remuneration policies of financial institutions
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in & broader context of sound risk management. As in the case of the Recommendation,
the Directive should not regulate remuneration as such but should consider remuneration
policy from the general risk management perspective. As remuneration policies are part
of the internal organisation and as risk related to remuneration is part of the general risk
profile of a financial institution, the Directive could establish principles on sound
remuneration policies against which supervisory authorities would assess the risk profile
of a financial institution as part of the financial institution's internal risk management.
The Directive would focus on the supervisory process and on the range of measures
available to the supervisors in order to deal with remuneration policies which are not
compliant with the general principles and thus with sound and effective risk management.
These measures could range from requiring the financial institution to remedy the
situation to imposing capital add-ons.

From a legislative perspective, it could be possible to propose a single legal instrument
which would contain general principles applicable to the overall financial services
industry and which would amend each relevant sectorial directive in the financial services
sector (CRD, MiFID, IORP, etc.). However, it would also be feasible to amend each
sectorial directive separately. This would allow for an approach tailored to each sector
and, for example, for a legislative proposal to be made quickly if necessary to amend the
CRD to take account of particular problems already identified for banks and investment
firms,

C) The preferred option regarding the choice of instrument

The preferred option is to adopt a Recommendation which would set out principles on
sound remuneration practices in the financial institutions followed by a Directive which
would focus on the role of the supervisors and expressly empower them to review the
remuneration policies during the assessment process of the soundness of a financial
institution as a whole.

6. ANALYSIS AND COMPARISON OF IMPACTS

This Section presents the main findings of an examination of the impacts of the different
policy options identified in Section 5. For a more detailed examination of the impacts see
Annex 2.

For directors' remuneration in listed companies the options are discussed and measured
against the two operational objectives set out in Section 4, ie. (1) impact on
strengthening the link between pay and performance, especially long-term performance,
by improving the structure of pay, and (2) impact on improving corporate governance on
remuneration policy (to ensure long-term viability of the firm).

For remuneration policy in the financial services sector the options are discussed and
measured against the same two objectives but also the two additional operational
objectives set out in Section 4, i.e. (3) impact on preventing incentives for excessive risk-
taking in remuneration policy by improving structure of pay, and (4) impact on
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strengthening the role of supervisors as regards oversight on rernuneration policy in the
context of risk management.

In addition, where relevant, the following criteria will be used to measure the impacts
both of the policy options on directors pay and the policy options of remuneration in the
financial services sector: impact on aligning the incentives of the recipient with long term
company interest (the degree to which the linkage between actual pay and performance is
strengthened is not always the same as the degree to which the incentives are aligned);
impact on the supply of talented directors/femployees available to EU companies and
efficiency (a measure of cost/benefit comparing the effectiveness to reach the objectives
with the costs of reaching the objectives and taking into account proportionality).

6.1. Comparison of substantive options: Directors remuneration
6.1.1.  Structure of pay (directors)

Aligns Reduces Strengthens Improves Supply of { Efficiency

interests  of | incentives to | link between | cosporate talented

recipient with | excessive risk | pay and | govemance directors/empl

long term | kaking performance ofl oyees

company remuneration

interests policy
wﬁon A = .5 = n.a = =
Option B = n.a += na. = =
Optioﬂ C (!o!aLI + na. + n.Aa 7 +
Link pav-perjormance | = n.a + na 9 +
Promote long term + n.a. ++ n.a ? +H+
sustainability

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + pasitive; — —
strongly negative; - negative; = marginal/newtral; 7 uncertain; n.a not applicable

On structure of directors” remuneration, option A would probably have a neutral effect.
Option B could have a somewhat positive cffect on the link between pay and
performance, since it could improve the implementation of the existing principles on
disclosure of remuneration. Option C includes the retained suboptions as set out in
section 5.1.3 and described in detail in Annex 2. These suboptions consist of two
packages of measures aimed at respectively linking pay with performance or promoting
long term sustainability of the company. The package "Link pay-performance” consists
of principles on (1) expanding the benchmarking exercise to the other executive directors
in the board and the senior employees in the company (internal benchmarking), (2)
limiting severance pay notably in case of poor performance, and (3) linking variable
remuneration to performance and ensuring a sufficiently high proportion of fixed pay to
allow a flexible bonus policy. The package "Promote long term sustainability” consists of
principles on (4) balancing long and short term performance criteria, (5) deferring
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variable remuneration, (6) vesting of stock options and shares, (7) holding of shares until
the end of employment, and (8) clawing back payments awarded on the basijs of data that
afterwards have proven to be manifestly misstated.

The suboptions in the package "Promote long term sustainability” would have a strong
positive effect on aligning the interests of directors with the long term interests of the
company and the link between pay and performance, since they allow the company to
assess a directors” performance over a longer period of time and could prevent conflicts
of interest of directors who has a significant proportion of variable and share based
remuneration. The principles are proportionate as they provide guidance which
effectively targets the objectives set, yet leave discretion to companies. The most
contentious suboption within this package is the clawback option. Introducing a clawback
of the variable component will be difficult to negotiate into contracts, problematic to
enforce and could result in law suits. But the ultimate threat of clawback could be useful
to send a clear political message and as a last resort solution to restore pay for
performance, if necessary. Thus, a possibility for clawback in cases of payments awarded
on the basis of data that are manifestly misstated could be considered although this is
legally complex and its likely impact uncertain.

The suboptions in the package "Link pay-performance"” would, as described in more
detail in Annex 2, in complementary ways strengthen the link between pay and
performance. The principles on severance pay are relatively far-reaching, but there is
consistent evidence of serious abuse in this area, moreover the principles are
proportionate since they would not set an absolute limit or ban on severance pay. The
most contentious suboption within this package is the internal benchmarking option.
Internal benchmarking would not target directly the linkage between pay and
performance. However, benchmarking the remuneration of directors within the company
could mitigate the upwards trend of directors’ remuneration, which is not necessarily
related to improved performance. Therefore, internal benchmarking could have an
indirect positive impact on the link between executive pay and performance.

Whereas Options A and B are expected to have a neutral effect on the supply of talented
directors Option C could have a negative effect since some suboptions under Option C
(notably subaptions 1, 2, 5, 6 and § above) could (indirectly) affect the level and
modalities of directors’ remuneration negatively. A riskaverse director would therefore
discount the value of the affected part of the remuneration. Ceteris paribus this could put
listed companies in the EU at a disadvantage compared to unlisted companies in the EU,
and to listed (and unlisted) companies outside the EU. The extent of the potential
negative effect is uncertain. There are arguments indicating that the effect might not be
that significant: the discounted value of the affected part of the remuneration would be
known to directors, when negotiating the contracts, which is likely to mean they will
negotiate higher fixed salaries. Moreover, other factors such as tax, language, culture and
social considerations also influence executive mobility. Furthermore, the risks are such
that application of the principles require effective monitoring and efforts to ensure that
they are applied as widely as possible internationally to avoid regulatory arbitrage.
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Overall Option A and B are expected to have a neutral effect on efficiency. The
suboptions under Option C are considered to be positive to strongly positive as regards
effectiveness, but since there could be some renegotiation costs and it is uncertain what
the effect will be on attracting talented directors, Option C is as a whole assessed to be
positively efficient (+).

6.1.2.  Governance of the remuneration process

Aligns Reduces Strengthens Improvey Supply of | Efficiency
interests  of | incentives to | link between | corporate talentad
recipient with | excessive risk | pay and | governance directors/erpl
long term ] taking performance on oyees
COmpany remuneration
nteresis policy
Cption A n.a na na = = =
Option B 0.8, na. 0.8 1+ = =
Option C ftotal} na na. n4a. + = +
improve shareholder na. n.a. n.a. + = +
oversight
Strengthen role and na. i na. + = +
independence of rem.
commitiee
Rentimeration n.a. 0.4 na. + e +
consultanis

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + positive; — -
strongly negative; — negative; = marginal/neutral; ? uncertain; n.a. not applicable

On governance of the remuneration process, option A would probably have a neufral
effect. Option B could have a positive effect, since it could improve the implementation
of the existing principies on disclosure of remuneration, shareholder oversight and the
role of the remuneration committee. Option C, includes the retained suboptions as set out
in section 5.1.3 and described in more detail in Annex 2. These suboptions consists of
three packages of measures aimed at respectively improving sharcholder oversight,
strengthening the role and independence of the remuneration committee and addressing
problems related to remuneration consultants. The package "Improve shareholder
oversight" consists of principles on (1) the remuneration statement should be simple and
understandable, (2) disclosure of additional elements of the remuneration policy (relating
to the new elements proposed on structure of pay, see 6.1.1 above), (3) shareholders,
notably institutional shareholders, should have a responsibility to make considered use of
their voting rights on directors’ remuneration. The package "Strengthen role and
independence of rem. committee” consists of principles on (4) restricting the award of
share options to non executive directors, (5) at least one member of the remuneration
committee should have sufficient expertise on remuneration, (6) the remuneration
committee should be present and provide explanations to the shareholders at the general
meeting. The suboption "Remuneration consultants" consists of a principle that (7)
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remuneration consultants who advise the remuneration committee should not also advise
the company.

The three packages each strengthen the effectiveness of their different parts of the
corporate governance process on remuneration poficy. The possible principles to be
included in option C are assessed to be proportionate in relation to the objectives set. The
principles relating to disclosure of additional elements of the remuneration policy, i.e.
those set out in the package "Improve shareholder oversight” could improve shareholder
oversight and are less far-reaching than, for instance, making the shareholders' vote
binding. The principle that restricts the award of share options to non-executive directors
is necessary to prevent conflicts of interest, while it does not prohibit other forms of
performance related pay where the concerns of conflicts of interest are less prominent.
Further, the principle relating to expertise of the remuneration committee does not require
all members to have expertise and is similar to existing principles relating to expertise of
audit committees. The principle on increasing the accountability of the remuneration
committee could improve its functioning without changing fundamentally the role of the
committee. Finally, the principle related to conflicts of interest of remuneration
consultants does not restrict the use of remuneration consultants by remuneration
committees, and is therefore a lighter alternative.

Option A and B are expected to have neutral effect on the supply of talented directors.
Although option C introduces new principles on directors” remuneration, it is also
expected to have an overall neutral effect, since the principles included in option C do not
influence the level and modalities of remuneration. The only uncertainty in this respect is
finked to the more demanding tasks of the remuneration committee members. However,
we consider that requiring greater expertise and providing for enhanced responsibility
may mean non-executives can demand greater pay but should not pose a problem in
attracting non-executives.

Options A and B are expected to have an overall neutral effect on efficiency. While
involving some incremental costs Option C is overall assessed to have a positive effect on
efficiency,.

6.1.3.  Conclusion on directors’ remuneration

Aligns Reduces Strengthens Improves Supply of | Efficiency
interests  of | incentives to | link between | corporate talented
recipient with | excessive risk | pay end | governance directors/empl
long  term | taking performance | on oyees
company remuneration
interests policy
Opiion A = 0.B. = - = =
Option B = na =+ + = "
Option C (struciure} + n.a. + n.a. 7 +
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Option C (governance)

n.a.

n.a.

na, +

-+

The overall preferred option is Option C which combines new principles on the structure
of the remuneration and on the process of design and operation of the remuneration
policy for directors in listed companics. This balance between structure and govemance
is the most effective in order to achieve the objective of having sound remuneration
policies for directors in listed companies. The sound remuneration practices for directors
have to be adopted in an internal process which avoids conflicts of interest and ensure
adequate accountability of the remuneration committees towards shareholders. The
enhanced role of shareholders in using their voting rights could also be effective in
promoting remuneration policies consistent with the long-term interests of the company.

6.2.

6.2.1.

Structure of pay

Comparison of substantive options: remuneration in the financial sector

Aligns interest of
recipient with loog
term comnpany
interest

excess risktaking

incentive 1o

Supply of takntxd
directors/employees

Efficiency

Option A

Option B

Option D (structure)

General  principle
related to risk taking
and long termism

Termination
payments linked to
performance

Sufficiently  high

fixed component

Variahle component
linked to

performance

Deferred element in
variable component
linked to future
performance

H+

Claw-back

Criteria for
performance
measuremeni linked

to long-term
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Measurement of | + + + ? +
perfarmance for
bonuses adjusted for
risks, cost of capital
and Liquidity

Magritude of impact as compared with the baseline scenario: ++ sirongly positive; + positive; — — strongly negative; -
negative; = margingl/nattral; ? wncertain; n.a. not applicable

On structure of remuneration, option A and option B would probably have a neutral
effect.

Option D, including the retained suboptions as set out in section 5.1.4 and in Annex 2
(see the retained suboptions in the table above), could have a positive effect on reducing
excessive risk-taking by staff and on linking pay and performance. The general principles
on remunecration pelicy consistent with effective risk management should align incentives
with prudent risk-taking by staff. The possible principles regarding the deferment of
varigble component, the linking of termination payments to the real performance and
adjusting of profits for risk and cost of capital could have a strong positive effect on
aligning the interests of staff with the long term interests of the company, since they
allow the company to assess the real performance over a longer period of time. All the
options are considered to be proportionate to the objective they aim to achieve. They do
not aim at setting a limit on the level of pay nor to impose a detertnined structure of
individual remuneration and should leave enough flexibility to financial institutions for
puiting in place remuneration policies consistent with effective risk management adapted
to their particular situation. The principles remain general in nature and provide guidance
as to what is necessary to reach the objectives set. This could be reinforced by making
clear that their application is subject to a proportionality test, depending on the size of a
financial undertaking and the natre and complexity of its activities.Regarding the impact
on supply of talented people, the options could make employment in the relevant
financial services sector relatively less attractive compared to other sectors of the
economy in the EU and compared to employment, including in the financial services
sector, outside the EU, as the options could (indirectly) affect the level and modalities of
remuneration negatively. The extent of the potential negative effect is uncertain, There
are arguments indicating that the effect might not be that significant: the discounted value
of the affected part of the remuneration would be known to the employee/director, when
negotiating the contracts, which is likely to mean they will negotiate higher fixed salaries.
Moreover, other factors such as tax, language, culture and social considerations also
influence executive mobility. Furthermore, the risks are such that application of the
principles require effective monitoring and efforts to ensure that they are applied as
widely as possible internationally to avoid regulatory arbitrage. Similar principles on the
structure of remuneration are already recommended by FSF (and endorsed by G20),
which should further limit the risks for EU companies compared to companies situated in
other financial centres.

The most contentious suboption under Option D is introducing a clawback of the variable

component. It would be difficult to include into employment contracts, problematic to
enforce and could result in law suits for the financial institution. But the ultimate threat of
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clawback could be useful to send a clear political message and as a last resort solution to
restore pay for performance, if necessary.
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6.2.2. Governance
Aligns Reduces Swengthens Iinproves Supply of | Efficiency
interests  of | incentives to | link between | governance talented
recipient with | excessive risk | pay and | on directors/esmpl
long term | taking performance | remuneration | oyees
cotmpany policy
interests
Option A n.a n.a na = = =
Option B n.a. n.a. n.a. = = =
Option D (governance} | na. na n.a ++ = +
Responsibility of the | na, n.a. .3 -+ = +
board for oversight acd
operation of the
TEmuneration policy
Board members able 1o | na n.a. n.a. ++ = +
reach independent
judgement
Internal contro] fumctions, | a, n.a. N.E. ++ = +
and hyman resources and
shareholders invalved in
the process
Ramiperation pohicy | n.a n.A. n.A +H = +
updated over time
Imternal transparency n.a, na. n.a. + = =/
| 3 suboplions o external disclosure (see below}:
Yearly mandsiory | n.a. n.a. n.a. + na +
disclosure im a scparate
stateyhent
A single mandalory | na na. na. =+ n.a. =/
extemg]  disclosure  at
first, followed by updates
if fiture modifications -
A disclosure in spausl | na. n.a, na + n.a. +
financial statements as
part of internal control
description

Magnitude of impact as compared with the baseline scenarip: ++ strongly positive; + positive; — —
strongly negative; — negative; = marginal/neutral; ? uncertain; n.a. not applicable

On governance of the remuneration process, option A and option B would probably have
a neutral effect. Option D, including the retained suboptions as set out in section 5.1.4
and Annex 2 (see the retained suboptions in the table above), could have a strong positive
effect on governance of the remuneration policy. The possible principles included in
option D address and could improve several aspects of corporate governance on the
remuneration policy, namely possible conflicts of interest of the members of the board,
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the role of the internal control functions and internal transparency. Ensuring that the
board has overall responsibility for the design and operation of remuneration policy
backed by expertise of human resources and internal control functions, increases the
likelihood of having remuneration policies consistent with effective risk management and
non-biased by undue influence of business units. Giving a role to shareholders and other
stakeholders and making remuneration policy internally transparent further strengthens
the objectivity of the process.

These options on the governance considered to be proportionate with regard to the
objective they aim to achieve. As further described in Annex 2, the costs of these options
are assessed to be relatively limited compared to their effectiveness.

External disclosure of remuneration policy is necessary in order to adequately inform the
relevant stakeholders. Nonetheless, disclosure will entail costs and may pose problems of
confidentiality of business information. Disclosure for stakeholders should be clear and
easily understandable so as to allow them to form a view on whether the financial
undertaking has adopted remuneration policies consistent with sound risk management
practices. Adequate additional disclosure where appropriate is also necessary in order to
provide information to supervisors so that they can effectively review remuneration
policies of financial institutions. On disclosure of the remuneration policies Option D
could have a positive effect on improving goverance on remuneration policy. Each of
the three suboptions has its costs and benefits as compared to the objective. Whilst annual
mandatory disclosures in a separate statement or in anmmal accounts are overall
considered to be slightly more efficient in achieving better governance, the differences
between the three suboptions are not important enough to single out a preferred option.
Each of them could therefore be retained as a preferred policy option on external
disclosure.

6.2.3.  Supervision

Aligns interests | Reduees Strengthens Improves Improves Supply of | Efficiency
of  recipient | incentives | link between | supervisory | corporate talented
with long term | fo pay and | oversight governance directors/c
company eRcessive performance on mployses
miterests risk taking reTmmneration
policy
OPtiQDA = = = = = = =
q:tiouB = or = = = = =
Option DI+ + + + + . +
{supervision}
Ensure financial +* ++ + + + = +
institutions have
remuneration
policies consistent
with effective and
sound rigk
mavagement.
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Use tools under | + + + + + = +
Base} T Accord

Take wecount of | + + + = + La. =
nature/scale  of

financisl

institution and

complexity of its

activities

Magnitude of impact as compared with the baseline scenario: ++ strongly positive; + positive; — —
strongly negative; — negative; = marginal/meutral; ? uncertain; n.a. not spplicable

On the supervisory oversight of the remuneration process, option A and option B would
probably have a neutral effect. Option D, including the retained suboptions as set out in
section 5.1.4 and described in more detail in Annex 2 (see the retained suboptions in the
table above), could have a strong positive effect on the supervisory review of the
remuneration policy. For the supervisors to effectively review remuneration policies of
financial institutions, they need to have access to all necessary information and to dispose
of supervisory tools which enable them to make financial institutions compliant with the
principles on sound remuneration policies. This increagsed role of supervisors will have
additional costs, but the supervisory oversight on the adequacy of financial institutions'
compensation policies is an indispensable tool if the implementsation of the principles on
sound remuneration policies by financial institutions is to be effective. Supervisors could
adopt a proportionate approach and the intensity of the supervision applied to financial
institutions will vary according to the supervisor's estimate of the potential impact of
their conduct and the risks run by them.

However, using only supervisory tools under the Basel II Accord on capital requirements
would not be effective in achieving the objective of having sound remuneration policies
across the whole financial services industry. Supervisory tools there apply only to banks
and investment firms and will be irrelevant for financial institutions for which capital
requirements do not exist.

6.2.4. The scope of application

First, the new principles on remuneration could apply only to credit institutions and
investment firms. However, this option leaves outside the scope of the general principles
all other sectors of financial services industry. Alternatively, general principles on sound
remuneration policies could apply to ail actors in the financial services industry,
regardless of the legal status of the financial institution. This option would avoid any
possible loopholes and prevent a distortion of competition between different sectors.
However, some of the general principles on sound remuneration practices may be of
more relevance to certain categories of financial institutions than others. Therefore, in
order to avoid unjustified costs and to ensure proportionality, Member States may, when
implementing the general principles, adapt and complement them according to the
specific situation of given financial institutions.
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Second, new principles could apply to significant, systemically important companes,
whose failure has important consequences on the correct functioning of the financial
services industry. However, this option could appear as insufficiently effective in
achieving the objective of prudent risk-taking in the financial services sector. If there are
unsound remuneration policies which induce excessive risk-taking in a large number of
small financial institutions, together these financial institutions could generate a
systemically important risk. Consequently, to limit the scope of the principles on sound
remuneration policies to significant financial institutions only could undermine the reach
of these principles. An alternative option would be to apply the new principles to all
financial institutions, whatever their size. This option would better achieve the above-
mention objective and avoid a possible distortion of competition between financial
institutions of different sizes. However, for the sake of ensuring proportionality and in
order to avoid unnecessary costs for the financial institutions of small size with a limited
number of employees, Member States may take account of, its size, scope of activities
and complexity.

Finally, new principles on remuneration policy could include all categories of staff within
a financial undertaking, with special arrangements adopted with regard to directors,
senior staff members, and other risk-takers whose remuneration is performance related.
Alternative, their scope of application could be limited only to those categories of staff
whose professional activitics have an impact on the risk profile of the financial
institution. Either approach could equally be retained as preferred option.

6.2.5. Conclusion on remuneration in financial services

Aligns Reduces Sirengthens Improves Improves Supply  of | Efficiency

interests  of | incentives to | link between | corporate SUPETVISOTY talentad

recipient EXcessive pay and | governance oversight diveclors/emn

with long | risk taking performance | on plovees

term renuneraton

company policy

interests
Opﬁm A = = = = = = ==
OPﬁOIIB = - = = = = = =
Optiom D |+ + + n.a. n.a ? +
{structure}
Option D | na na na. ++ n.a. = +
(zovernance)
Option D|+ + + + + = +
{supervision)

The overall preferred option is Option I which combines new principles on the structure
of the remuneration, on the process of design and operation of the remuneration policy,
on the disclosure of remuneration policy to external stakeholders and on the supervisory
review. This balance between structure, governance, disclosure and supervision is the
most efficient to achieve the objective of having sound remuneration policies in financial
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institutions consistent with effective risk-management. Sound practices for remuneration
policy in an individual financial institution should be adopted through an internal process
which avoids conflicts of interest and ensures that the operation of the remuneration
policy is consistent with its design and objectives. Adequate involvement of internal and
external stakeholders in the process can only be achieved if these stakeholders are
sufficiently informed. Supervisory review would further strengthen the effectiveness of
risk management, especially where systemic risk is concerned, and ensure coherent
implementation of sound remuneration policies across Member States.

The preferred option on structure of remuneration policies introduces new principles on
the structure of the remuneration. This option consists of a general principle on sound
remuncration policies which should be consistent with sound and effective risk
management. For this purpose, financial institutions should strike an appropriate balance
between fixed and variable components of remuneration with a sufficiently high level of
fixed component so as to ensure that staff do not rely exclusively on bonus payments.
This option also requires that the variable component should be linked to performance
and that a major part of it should be deferred in order to take into account the risk horizon
of the underlying performance. Variable payments should be subject to performance
measurement criteria which should privilege longer-term performance of financial
institutions and adjust the underlying performance for risk, cost of capital and liquidity.
Possibility for clawback in cases of payments awarded on the basis of data that are
manifestly misstated could be considered although this is legally complex and its likely
impact uncertain,

The preferred option on the governance of remuneration policies introduces new
principles on the governance of decision-making on remuneration policies in financial
institutions. This option consists of a general principle that remuneration policy should be
transparent internally, should be clear and properly documented and contain measures to
avoid conflicts of interest. This option also implies that the (supervisory} board should
have the respensibility for the oversight of the operation of the remuneration policy for
the financial institution as a whole with an adequate involvement of internal control
functions and human resources departments or experts as well as shareholders. Board
members and other staff involved in the design and operation of remuneration policies
should be independent. Nonetheless, it does not seem proportionate to have a
remuneration committee composed exclusively of non-executives. To ensure that
remuneration policy achieves its objectives, it should be updated over time to meet the
financial institution's changing situation and staff members should know in advance the
criteria which will be used to determine their remuneration and have access to their

appraisal process.

The preferred option with respect to disclosure introduces new principles on the
disclosure of remuneration policies in financial institutions. This option consists of a
general principle that remuneration policy should be adequately disclosed to external
stakeholders in a clear and easily understandable way. The different ways to achieve this
transparency are relatively equivalent in efficiency so they could consist either of a yearly
mandatory disclosure in a separate remuneration policy statement, a single mandatory
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disclosure at first, followed by an update in case of future changes or a disclosure in
annhual financial statements.

The preferred option includes new principles on the supervisory review of remuneration
policies in financial institutions. This option requires supervisors to ensure, using the
supervisory tools at their disposal, that financial institutions apply the principles on sound
remuneration policies to the largest possible extent and have remuneration policies
consistent with effective risk management. In order to address the question of
proportionality, this option also provides for supervisors to take account of the nature and
scale of the financial institution and the complexity of its activities in order to assess its
compliance with the principles on sound remuneration policies.

Finally, on the scope of the new principles, a financial institution could adopt a
remuneration policy which includes all levels of the organisation and all categories of
staff limit the remuneration policy only to those categories of siaff whose professional
activities have an impact on the risk profile of the financial institution. As explained in
section 6.2.4. above, the two options seem comparable as to their costs and benefits and
as to their effectiveness in achieving the main objective of the new policy. Both of them
could equally be retained as preferred option.

There is a risk that application of the principles might have an adverse effect on the
supply of talented employees and directors in the EU. This argues in favour of effective
monitoring of their application and efforts to ensure they are applied effectively and as
widely as possible to avoid regulatory arbitrage.

6.3. Discussion of coherence and future developments.

The preferred options for directors' remuneration and remuneration policy in financial
services are consistent with each other. In any event and for greater clarity, given the
overlap (i.e. for directors of listed companies in the financial services industry), the
Recommendation on remuneration policy in financial services should clearly state that
the provisions of the (existing and forthcoming) Recommendations on directors'
remuneration are applicable to directors in the financial services industry. The proposed
Recommendation on remuneration policy in financial services would be applicable
without distinction to privately or publicly owned financial institutions.

Furthermore it will specify that its content is without prejudice to specific national
measures on remuneration in the context of national rescue packages for the financial
sector. As mentioned above, the Commission acknowledged, when examining state aids
for financial institutions that "Restrictions on dividend policy and caps on executive
remuneration should also be considered”. These were copsidered to be behavioural
constraints to ensure that beneficiary (public or privately owned) financial institutions do
not engage in aggressive expansion against the background of the state guarantee to the
detriment of competitors not covered by such protection. However they are exceptional
measures and can not substitute for general guidelines to be applied outside national
rescue packages for ailing banks. In fact, the proposed Recommendation would introduce
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new principles to be applied by all financial institutions, These recommendations are to
be viewed as part of a wider package.

As indicated earlier, the Commission also announced on 4™ March a legislative proposal
to bring remuneration policies in the financial services sector within prudential oversight.
The forthcoming legislative proposal will deal, in the first instance, with remuneration
policy in banks and investment firms (this is where the clearest market failure has
occurred on the basis of the evidence available to date) and will be included in the
package of modifications of the Capital Requirements Directive which is now planned for
mid-June 2009. The primary purpose of the legislative instrument will be to bring
remuneration policies and their link with risk management clearly within prudential
oversight. The legislative amendment might establish a general principle that
remuneration policies should be consistent with effective risk management. Supervisors
should review compliance with this principle and, where necessary, ensure that covered
financial institutions take remedial action, where necessary and have adequate capital to
cover the risks they take, Similar legislative initiatives in other financial sectors (such as
insurance) may also be needed and will be considered. Meanwhile the Recommendation
on financial services could already provide a guidance on principles to be applied and a
starting point for dialogue between financial undertakings and relevant supervisors.

At present, national supervisors are responsible for applying these principles aithough
their positions in this respect are coordinated to a certain extent though existing
committees which bring together EU national supervisors (CESR, CEBS, CEIOPS}. In
due course, if changes are made to the supervisory architecture of the EU, as
recommended by the de Larosiére report, then supervision in this area would need to be
integrated into the new structures. This would include, as appropriate, a role for the
European Systemic Risk Council as far as systemic risks of cross border financial groups
are concerned and enhanced coordination betweens supervisors as regards micro-
prudential supervision.

Following the London Summit (2 April 2009), the G20 agreed to "endorse and
implement the FSF's tough new principles on pay and compensation and to support
sustainable compensation schemes and the corporate social responsibility of all firms".
The proposed Recommendation on financial services is consistent and complementary to
the FSF principles. It will be important in order to ensure a global jevel playing field to
monitor what is being done at international level and how (and if) the FSF principles are
implemented in other countries/geographical areas. The G20 agreed to strengthen the role
of the FSF to become a Financial Stability Board and its expansion, inter alia, to the
European Commission will facilitate monitoring of the implementation of its principles
by others.

The financial crisis has stressed-tested Corporate Governance regimes in banks and
investment firms and they have been found to be sorely wanting. There is a need to
address more issues related to risk management within financial institutions. This will be
the subject of a more wide-ranging report also announced in the 4™ March
Communication which is to be produced for the end of this year.
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Lastly, the relative unsatisfactory application of the existing Recommendations on
directors' remunmeration, including the lack of accountability of directors towards
shareholders and the relative inactivity of (even institutional) shareholders on these issues
may raise scrious questions on the effectiveness of corporate govermance rules. The
European Commission's services have launched a study on this issue and results are
expected for the end of 2009.

7. MONITORING AND EVALUATION
7.1, Monitoring
Directors' remuneration

Given the unsatisfactory application of the existing Recommendations, the new
Recommendation would include a provision inviting Member States to notify the
Commission of measures taken. Furthermore, the Cormumission intends to increase
monitoring mechanisms to enhance effective application of EU rules on directors'
remuneration. An annual scoreboard on the effectiveness of the EU rules on directors'
remuneration in Member States, in particular on the Linkage between performance and
level of directors' remuneration in ¢ach Member State will be established in 2010
together with a data gathering study to this end.

A peer review by Member States on their respective application of EU Recommendations
on directors' remuneration is also being considered. Furthermore, to improve quality and
compargbility of European data on companies' disclosure of directors’ remuneration, the
Commission will explore possibilities to standardise the disclosure.

Finally, the result of an ongoing study on the effectiveness and monitoring of existing
corporate governance mles in Member States will be available by the end of this year and
provide up to date information of the situation in Member States.

Remuneration in financial services

The new Recommendation would include a provision inviting Member States to notify
the Commission of measures taken. Furthermore, the Commission intends to carry out on
online visits of financial institutions to check whether remuneration policy is in line with
the new Recommendation. The Commission will work closely with CEBS and relevant
national authorities to ensure convergent and consistent application within the EU.

7.2, The evaluation reports

After one year, the Commission will examine both Recommendations in the light of the
experience acquired and outcome of the above-mentioned monitoring. The evaluation
will be based on the data gathered from the monitoring exercises, complemented with
information collected from companies, Member States and stakeholders.
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! Please see list of articles below
? B.g. Berle and Means (1932), Jensen and Meckling (1976), O'Reilly et al (1988), Garen (1994), Murphy
( 1999), Oxelheim and Randoy (2005)

3 Declaration of the Washington DC Summit on Financial Markets and the World Econcmy" White House.
4 Commission Recommendation of 14 December 2004 fostering an appropriate regime for the remuneration
of directors of lsted companies (2004/913/EC}. OJ L385/55, 29.12.2004.

5 Afier the Europsan Council of October 2008, President Barrose reported to the European Parliament that
the Commission would come forward with an initiative on executive pay based on a review of the 2004
Recormuiendation., Later the ECOFIN Council, in its conclusions of 2 December 2008, invited the
Commission "to update its recommendation so as to promote a more effective control by shareholders, and
encourage a stronger link between pay and performance, including on leaving pay (“golden parachutes™)"

¢ COM(2009)1 14 final of 4.03.2009

7 Cadbury Report, December 1992, For a more comprehensive definition, see for example the OECD
Principles of 1999: “Corporate governance involves a set of relationships between a company’s
management, its board, its shareholders and other stakeholders. Corporate governance alse provides the
strocture through which the objectives of the company are set, and the means of attaining those objectives
and monitoring performance are determined.”

¥ See Directive 2006/46/EC. The "comply or explain” approach means that to the extent a company, in
accordance with national law, departs from a corporate governance code to which the company is subject,
or vohuntarily has decided to apply, it shell explain which parts of the code it departs from and the reasons
for doing so.

? Commission Recommendation of 15 February 2005 (2005/162/EC). Some countries use a one-tier board
structure. This board structure is characterised by an administrative beard consisting of a mix of executive
and non-executive ditectors. In the countries using a two-tier board structure, a management board consists
entirely of managing directors and a supervisory board consists entirely of supervisoty directors. OF
particolar importance for the non-cxecutive or supervisory directors is their role in overseeing executive or
managing directors and dealing with situations involving conflicts of interest,

19 Commission Recommendation of 15 February 2005 on the role of non-executive or supervisory directors
of listed companies and on the committees of the {supervisory) board. OJOEU (2005/162/EC) dated 258
February 2005 L52/51.

" See references above.

12 01 €270, 25/10/2008, p 8

'3 01 C10, 15/1/2009, p 2

** In its analysis of avoidance of the undue distortions of competition in the context of state aid, the
Commission assesses, among others, whether the aid package foresees sufficient behavioural rules to
prevent an abuse of the state support. Restriction on executives' remuncration is one of these behavioural
rules positively asscssed. A number of cases of aid to the financial sector approved mmtil now by the
Commmission, both in the form of guarantees and recapitalisation (individual or national schemes), include
restrictions on executives' remunerations as behavioural safeguard.

'* Please see problem trees in Annex 11.

* tn agency theory, the company is a nexus of contracts; it focuses on executives directors as they take the
strategic decisions: rasources allocation decision, new market entries, etc

17 See Annex 10.
8 See Annex 10.
¥ See e.g. hitp/iwww.f.com/cms/s/0/275553 =11de-845b-00007 58.htm] ("War of words

breaks out over Goodwin's retirement pot'), httpi//www.fi.com/cms/s/0/ad9a97fa-085b-11de-Ba33-
Q000779fd2ac.htm] ("Former W Rock director paid nearly £1m"), hitp://www.fi. com/cms/s/0/8676422a-
d7b4 lldb-b213 000b5df10621 htrnl ("Tnchet calls for executive pay restraint™),
ge ("Paris warns on executive

pay"), _hitp M mnl' gQﬁQQleQSC -2799- 1ldd-b7cb-ﬂljﬂ Ehﬂlﬁﬁg,hml ("Merkel ally backs

curbs execnnve salaries™),

HIAA, EWS ("Contrite hankers starting
to pay for past excesscs") hltp ﬁwwwﬁoonﬂcnw’sfﬂ!d()c!fb‘!ﬁ-db@ 11dd-be53-000077b07658. hitm!
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("Companies warned over executive pay-outs”), http://www.ft com/cms/s/d285337a-0cel-11dd-B6df-
0000779fd2ac,dwp_unid=ehe33f66-57aa-11dc-Bc65-0000779fd2ac print—yes htimi ("BP  shareholders
citicise  executive  pay  packages), htip/iwww.f.oom/ems/s/0/88243a46-0a91-) 13d-897c-
000077607658 I ("North-south divide over excessive executive pay"),
http:/Awwrw fieom/ems/s/0/f3506d4a-b588-11dd-ab71-0000779fd18c html ~ ("Pressure  mounts  on
executives to  repounce  incentives"), S com/c /454991 b0-bb2c-11

0000779fd18c html ("Ex-UBS executives forfeit pay™), hitp://www.ft.comvems/s/0/e312a8%¢-f3ef- lldd-
9c4b-00007 70fd2ac html ("Mandelson warning to banks ower bomses™),
http://www.ft.com/ocms/s/0/9e078d7a-28fa-1 1dd-96ce-000077b07658.htm] ("Mail bosses defend “obscene”

bonus payowrs"), -{rerarw. fi.c c-5245- Oba7- 765 ("The Lex
Overpaid CEQ Award"), hitpr/‘www.ft. com/cms/s/Ve27ee73e-dacl-11dd-8¢28-000077b0?658 html

("Bellway pay-outs prompt concern”),  hitp:/fwww.ft.com/ems/s/0/bTcTceb8-9be2-11dd-ae76-
000077607658 himl ("High pay  fails to  boost performance, says  report”),
http://www.ft.com/cms/s/0/2dalc436-¢95b-1 1db-al 62-000b5df1062 1.htm] ("Threat of ban on ‘golden
parachutes™). Also outside the EU public outcries over executive pay are taking place, especially in the US:

hitp:/twwe fi mﬁcmsfs/ﬂ!cﬂeeﬂfﬁ ~{36h-11dc-9b7c-000077b07658. htm} ("Gendcmen, please empty your

{"US bankers questloned on use of bmlout moncy")

2 1n a meta-analysis of some 137 studics of executive compensation, Tosi et al. (2000) found that changes
in firm performance accounted for only some four per cent of the variation of CEO pey. In a meta-analysis
of 229 empirical studies Dalton ct al. (2003) reports that only a few stdies find a systematic link between
exccutive compensation and firm performance. As regarnds evidence from European couptries a number of
studies relating to the United Kingdom find a low pay-performance sensitivity (Gregg et al., 2005; Conyon
and Murphy, 2000; Ozkan, 2007). Bruce et al. (2007) come to the same conclusion on bonuses within UK
companies. For Germany, Haid and Yurtoglu (2006) report a weak relation between compensation and
performance, whereas Conyon and Schwalbach (2000) find that the relation is positive in both Germany
and the United Kingdom. By contrast, recent studies on Portugal (Fernandes, 2008) and the Nethertands
gDuﬂ:ues et al., 2007) do not find any such relation.

' Bg in a Financial Times article (http://www.ft.com/cms/s/0/58383be(-0a52-1 1dd-bfe2-
Q00077607658 himl) the IDS Executive Compensation Review is quoted for saying that "bonus payments
have continued to rise faster than inflation in spite of the deteriorating financial outlook™ (the quote relates
to bonuses in UK companies in 2008). In a Financial Times article (http-/forww.ft. com/cms/s/0/c22ecBfb-
96h-11de-9b7c-00007 707658 itml) relating to the US in 2007 it is mformed that "The median-income of
an S&P 500 CEO nearly doubled whlle the avemgc profit of then conmames Tose just 12%". An
Associated Press stndy at http: eh : Jeal hty reports that
the median CEQ pay in S&P 500 compames was about USD ) rmlhon in 200‘? and had not come down at
a time the economy was weakemng
2 In particular they often receive social insurance and supplementary pension schemes. Supplementary
pension schemes are often substantial and do not depend on performance. They normally depend on the
level of pay. They are called supplementary because they are outside the national statutory social security
to which the Directors might be rightfully entitled under Social Security law.

3 There seems to be at least some anecdotal evidence that could support this argwnent. Bellway, the UKs

fourth 1argest housebuilder paid more than 630,000 pounds to top executives in spite of a sharp fall in its
share price in 2008. They were rewarded with bonuses worth 55 % of their salaries in a year when shares in
the company lost 28% of their value, sales fell by 50% and house prices collapsed. Peter Montagnon,

Director of Investment Affairs at the Association of British Insurers, commented; "Management had targets
and abandoned them when it became clear they were not going to meet them. They decided to pay bonuses
anyway." Available at: http://www.ft.com/cms/s/0/796b35d2-da7b-11dd-Bc28-000077b07658 html.

2 Main et al (2006), p. 27, Gabaix and Landier (2006), p. 3.

%5 "Executive remuneration in the EU: the context for reform" by Ferrarini & Moloney Oxford Review of

Economic Policy, Vol. 21, N°. 2/2005.
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% A study showed that missing quarterly eamings benchmarks are associated with higher risks of being
fired and pgeiting lower bonuses and lower equity based compensation. See
o/ imrwna.hl 9

7 & survey comducted by Graham et al. in 2005 in US fisted companies .Sec grabam, Harvey and Rajgopal,
the Economic implication of corporate financial reporting, Journal of accountings and economics, vol 40.
 See Annex 10.
B HayGroup (2008).
*® The HayGroup stody finds that UK companies pay the highest base salaties, with a median of €1.4m.
German companies pay the highest bonuses, with a median 85% of salary. French companies provide the
largest long term incentive opporhmities and bave the highest median total compensation (salary, bonus
plus fair velue of long-term incentive award). Another study (See Ferrarini & al. atticle mentioned in 51)
repotts that the proportion of variable cash bonuses range from 27 % of pay in Finland to 47 % in France.
When share-based compensation is included, total variable pay, including share options and long-term
incentive plan awands, represents 78 % of total pay in the UK, and 60 % in France.
3 Return On Equity (ROE) 10%, Total Sharebolder Return (TSR) 13%, Economic Value Added (EVA)
18%, Cashflow 21%, Individual targets 36%, Other 49%.
# The UK finding is supporied by the OECD report "Corporate Governance lessons from the financial
crisis" (2009), p. 12: 70 per cent of FISE companies now defer some part of annual bonuses. For an
example of suck plans, Ladipe et al note that at one bank 73 per cent of the annual bonus is delivered as
cash. The remaining 25 per cent is delivered as a provisional allocation of shares which are not normally
released for at least three years and are subject to potential forfeit if the individual resigns and commences
employment with a competitor.”
33 Also the FSF principles for Soind Compensation practices (p. 13) says in relation to clawback systems in
the firancial sector, that “such provisions have not been common practice”.
3% Out of 48 European companies 32 used Performance Share Plans, 31 Share Option Plans, 4 Matching
Boous Plans and 3 Cash Plans. Practices differ between countries; for example French companies use
mostly share option plans whereas UK companies use mostly performance share plans.
¥ Jack Welch, who is regarded as the father of the “shareholder value™ movement that has dominated the
corporate world for more than 20 years, has said it was “a dumb idea™ for executives to focus so heavily on
quarterly profits and share price gains. The former General Electric chief told the Financial Times the
emphasis that executives and investors had put on shareholder value, which began gaining popularity after
a speech he made in 1981, was misplaced. See http://www.ft.com/ems/s/0/2941F) £2-0F27-11de-balQ-
00007 79fd2ac. html
3 Us Supreme Court. Schreiber v. Burdington Northern, 472 US.1 (1985)
7 See for instance remarks made by Nicolas Sarkozy reported in a Financial Times article
http fararw fl.com/cms/s/0/2dal c4B6-e95b-1 1db-al 62-000b5df1 062 1 himi.

% Depending on the Member State, directors may be considered as employees and subject fo labour faw.
% In many Member States (¢.g Austria, Germany, Haly, Portugal Ireland) severance payments are treatod
on a special basis — mostly in order to reduce the tax burden. Often, severance payments are taxed on basis
of average carnings

e g. Cyprus and Spain

! e.g. Germany, Belgium and Ireland
“ In Europe there are several examples. "Anioine Zacharias, ousted in 2006 as chairman af the
construction group Vinci, got a €13m severance package, supplemented by an estimated €250m of stack
options” hatp:/fwww.ft.com/ems/s/0/8676422a-d7b4-11db-b218-000b5df10621.ktml (FT article 21.3.07
"Trichet calls for executive pay restraint™), " The prospect of large severance payments to the outgoing chief
evecutives of Dexia, the bank rescried in a governmeni-led batlowt last week, and Alcatel Luceny, the lass-
making telecoms equipment supplier, has caused outrage in France, The French government last week
effectively forced Axel Miller, rke Dexia chief, 1o give up hzs golden parachuie as a condition for injecting
capital into the bank.” http://cachefft.com/oms
article 7.10.08 "Paris wams on executive pay"), "A pen.sion armngmeut giving Sir Fred Goodmn, former
CEO of the ailing bank Royal Bank of Scotland, 693.000 pounds a year for the rest of kis life, has caused a
public out cry in UK" Wipif/www.ft.com/ems/s/0/275553dc-046f-1 1de-845b-000077b07638 html (FT
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article 27.2.09 "War of words breaks out over Goodwin's retirement pot™). In Schwitzerland 3 former UBS
executives have renounced severance payments of respectively around €21m, €14m and €7.5m after public
pressure http://www. fi.com/cms/s/0/d54991b0-bb2¢-11dd-bec-0000779F31 8c.htm] (FT article 25.11.08
"Ex-UBS executives forfeit pay™). ln the US, golden parachutes of mediocre performing executives have
also caused outcry, OECD ("Corporate Governance lessons from the financial crisis (2009), p. 12) report,
that Mudd (from Fannie May) got a payment of 9.3 m USD (but renounced it), Syron (from Freddie Mac)
got 14.1 m USD (but renounced it), Prince (from Citibank) got 100 m USD and Q'ueal (from Merril Lynch)
got 161 m USD. Robert Nardelli (from Home Depot) pot a 210 million doilar golden parachuie in spite of
an 8 % drop in share price during his six years in charge S cms/s/0/¢ 48-abdd-11db-
07 . (FT article 24.1.07 "Home Depot slashes new CEQ Blake's pay").

Experience has shown thai variable pay schemes have become increasingly complex and that in certain
instances this has led to excessive remuneration and manipulation. This has raised questions of
approprigte disclosure of director remuneration and of the role of shareholders and nom-executive
directors in the process of determining director remuneration” [Buropean Corporate Governance Forum
statement, March 2009]

* Commission Staff Working Document dated 13 July 2007 SEC (1022)

*3 There are still substantial differences in the degree of disclosure between Member States: for example in
Gireece, it is only required to disclose the remuneration of board of directors' non-executive board members,
whereas in other countries all hoard members' payment have to be disclosed. In the UK, for example,
detailed, individualised disclosure on the remuneration packages of all executives (including salary,
bonuses, share options, and long-term incentive schemes) as well as on remuneration policy is available in
the Annual Report.

“ For instance NL, UK.

7 Gee RigkMetric report in Annex 6.

8 See "Fixing Directors' Remuneration it Europe Govemnance, Regulation and Disclosure” Prof. Guido
Ferrarini and Dr. Maria Cristina Ungureanu in Annex 7.

* Dissent on this issue was typically driven by the absence of any cap on executive variable rerumerstion
ot retention payments and the lack of stringent performance criteria thereon. Leading in Dissent: France —
6.2% dissent on average (vs 4.8% for Euvrope) — 2 rejected items and Netherlands — 4.4% dissent on
average — 1 rejected and 2 withdrawn items — RiskMetrics,

%0 See examples of refusal on remuneration issues from shareholders in RiskMetrics presentation in Annex.
$! See Gaspar, Masss, Matos (2005), Shareholder Investment Horizon and the Market for Corporate
comtrol, Journal of Financial economics, vol 76, pp. 135-16

52 On the New York Stock Exchange, the average shars is currently held for less than a year, as compared
to about five years in 1960 and two years in 1990. Article by By Rakesh Khurana and Andy Zelleke,
Washington Post, 8 February 2009,

53 They tend to undervalue firms with good caming prospects in the long term but low current profitability.
Ref Article. However there are also studies showing that institutional and block bolding ownership can
have a significant and negative impect on CEQ compensation, which shows an existence of active
monitoring by institutional and block holding ownership (Neslihan Ozkan (2005). "Do Corporaie
Govermnance Mechanisms Influence CED Compensation? An Empirical Investigation of UK Companies").
¥ According to Jenson and Murphy: "Remuneration committees routinely lack the information, expertise
and negotiating skills necessary for hard-nosed contract negotiations with incumbent and incoming
executives” Remuneration:" Where we've been, how we got here, what are the problems and how to fix
them” Jenson M and Murphy K, European Corporate Governance Institute Working Papers in Finance
2004, p22

5% "The Remuneration Committee and Strategic Human Resoutce Management” Brian G M Main, Calvin
Jackson, John Pymm and Vicky Wright. 24 December 2007,

%  »Compensation Consultants and Executive Pay: Evidence from the United States and the United
Kingdom® by Martin J. Conyon. May 2008. The study yields a mumber of findings. First, CEO pay is
generally greater in firms that use compensation consultants, Second, the amount of equity used in the
overall compensation package, such as stock aptions, is greater in firms that use consultants.
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57 See Lord Myners comments at House of Lords: "From my perspective, one of the things that it should
address Is the twsidious influence of external benchmarking and comparaiors by so-called benefit
consuitants. There needs to be much more owareness of internal comparators and perceived fairness”,
5 http://business.timesonline.co.uk/tolbusiness/industry_sectors/support_services/article5864154.ece
5% See Association of British Insurance {ABI) previous article
% OECD Report on Corporate Governance Lessons from the Financial crisis ISSN1995-2864.
¢! The High Level Group on Financial Supervision chaired by J. de Larosiére 25 February 2009,
82 G20 Working Group 1 conclusions
8 List of Members: E. Gerald Corrigan Goldman, Sachs & Co. Co-Chairman , Douglas J. Flint HSBC
Holdings plc Co-Chairman, Madelyn Antoncic Lehman Brothers, Craig W. Brederick Goldman, Sachs &
Co. , Ken deRegt Morgau Stanley Andrew Feldstein Blue Mountain Capital Management, Peter Fisher
BlackRock, Inc., Adam Gilbert JPMorgan Chase & Co. Christian Lajoie, BNP Paribas, Gary Lynch,
Morgan Stanley, /. Chandler Martin Bank of America ,Edmond Moriarty, Merrill Lynch Gavin G'Connor,
Goldman, Sachs & Co., Edward J. Rosen, Esq.Cleary Gottlieb Steen & Hamilton LLP , Zion Shoher,
Citigroup, Barry L. Zubrow, JPMorgan Chase & Co.
® Later this view was shared by many others. Sec for instance FSF's principles for Sound Comypensation
practices (draft 26.09), p. 4: "Multiple swrveys find that over 80 % of market participants believe that
compensation practices played a role in promoting the accumulation of risks that led 1o the curvent crisis.
Experis agree."
% The IIF recommendations of 17 July 2008: http://www.iif.com/press/2008-+press/press+75.php
% See de Larosiére Report.

See  state of Em'upean banks following their exposure to risky investments:

1
™ I:mp ffcachef ﬂ com}cmsfsl l!3b0f594e—h7ac lldd-acﬁd-oow???fdl 8¢.html
5 tep: /www.cobe.comvid/21819441
™ The financial services industry has already witnessed a 16 percent decline in bopuses in UK finzancial
institutions (from £8.8bn in 2006 to £7.4bn in 2007). Similarly, these figures have been mirrored on Wall
Street. As the turbulence in the financial markets continue, in May 2008 the Centre for Economic and
Business Research (CEBR) predicted that 2008 bonuses — to be paid in early 2009 — would total £5.07
billion, a fall of 42 percent from 2006's near record £8.8 billion payout. Even more siriking is the
Frcd:ctmu that bonus levels will not recover to 2006/07 levels until 2031 at the earliest.

A significant pertion of bonuses are paid in stock. That varies between banks, but a rule of thumb Imght
be about 25-35 per cent in aggregate, with most of it locked up for three to five years. Junior staff receives
virtually everything in cash. The heavier the hitter, the bigger the proportion paid in stock
http:/fwww.ft.com/cms/a/1/570ac08c-5799-1 1de-Be65-0000779fd2ac. httnl
7 Report of the Board of Directors to the General Shareholders Meeting. 22May 2008 Société générale.
htq:.:‘/www ifa-iaf.be/v1/frontEnd/lbrarylfa/index.php?action—spawnFile&id=50

! Other examples of bonus scandals: Caisse d'épargne: hitp://www.ft.com/cms/s/0/4daa03fa-Ocac-11dd-
842e-000077607658.html - Camnegie scandal in Sweden: http:/www.ft.com/cms/s/0/e485dbed-7504-11dc-
£92d-0000779fd2ac html

kS 7+ IIF Report, BCBS paper, OECD Report, SSG Report
* See Semior Supervisor Group, observations on risk management practices during the recent market
tarbulence. 2008,
" See ACCA discussion paper
7 Saciété Générale, 2008 Report of the Board of Dircotors ta the General Shareholders Meeting, company
website
" FSA Final notice to Credit Suisse first Boston, 13 August 2008, London
™ See "The Moore Memo” at http://Ralphaville.ft.com
¥ SEC's Oversight of Bear Stearns an d Related Entities, Report N° 446-A
8! Guerra and Thal-Laresen report, 2008
* Idem
® See policy context for references (CRD, Insurance, UCITS, MiFID, IORP)
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8 Principles for sound compensation practices in the financial industry” adopted by the FSF on 12 March

2009. See Annex 5.

% See the tender documentation of the study in Annex 9.

% Qee for instance the EFC document in Annex 4.

* In 2007, the French Government already made it legally compulsory to subordinate amy exit

remuncration packages for executives to performance requirements. The French Government is also
expected 1o pass a new legislation to ensure that stock optious could only be awarded to top executives if

they or some other form of profit-share scheme are also in place for the rest of a company’s workforce.

Lastly, President Sarkozy threatened to legislate on thesc issues if the new recommendations are not
Pphed by the industry.

The use of tax facilities on disproportional penmsion payments over the past, are discouraged by
introducing & new employers’ tax on back service payments regarding wages in excess of € 500,000. These
back service paymenis are taxable at a rate of 15%. Secondly, a new employers’ tax at a rate of 30% is
introduced on disproportional exit bonus payments. These payments are considered to be disproportional if
and insofar as the payments exceed the employee’s annual wage. This exira tax is only applicable if the
annual wage of the employee exceeds € 500 000,

% Adopted in March 2009. See Annex 5.

* The Risc of an International Market for Executive Labour by Winfried Ruigrok, Peder Greve. SCALA
Discussion Paper No. 7/2007. Though the authors explain there are many barriers to the movement of
executives in Europe, recent data suggest that an international market for executive labour in Europe is at
best emerging very gradually. However, the international market for executive labour is not emerging in the
same way and at the same pace across Europe. -

% See above.

%2 See QOECD Principles of Corporate Governance, revised April 2004, originally issued June 1999, The
OECD principles constitute one of the twelve key standards of the Financial Stability Forum for sound
financial systems.

% They suggested:

+ Compensation incentives should be based on performance and should be aligned with sharcholder
interests and long-term, firm-wide profitability, taking into account overall risk and the cost of
capital;

Compensation incentives should not induce risk-taking in excess of the firm's risk appetite; and
Firms should take into account the performance realized for shareholders over time in determining
severance pay.
% public consultation is ongoing. See Annex for the principles.
* In particular ltaly, the UK, the Netherlands and Germany. The Bank of Haly issued a regulation on
banks’ organisation and corporate governance, requiring that remuneration schemes be consistent with risk
management poligies and long-term strategies.
* Please see EFC Report in Annex 4.
?T Please EFC Report.
% Gee for instance work done by the Bank of Ifaly, the FSA and the French Coramission bancaire. See
Annex 8.
# Basel 11 is the second of the Basel Accords, which are recommendations on banking laws and regulations
issued by the Basel Committce on Banking Supervision. The purpose of Basel I, which was initially
published in June 2004, is to crcate an international standard that banking regulators can use when creating
regulations. The second pillar provides, inter alia, a framework for dealing with all the other risks (not
covered in Pillar 1) a bank may face, such as gystemic risk, pension risk, conceniration risk, strategic risk,
reputation rigk, liguidity risk and legal risk, which the accord combines under the title of residvel risk. It
gives banks a power to review their risk management system. Remuneration policy would fall under the
second Pillar.
1% See FSA Recommendation Annex 8.
1" For instance, the French recommendations {(code of conduct) which have been adopted this week only
relate to banks’ investment arm (i.e. “’banque de financement et d’investissement’). In contrast, the CEBS
guidelines are addressed to all staff members of banks. See Annex 8.
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2 Thig issue will be part of the forthcoming legislative proposal on remuneration policy and prudential
authorities announced on 4° March 2000
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Sammanfattning

1. INLEDNING OCH PROCEDURFRAGOR

I konsekvensanalysen behandlas policyn for erséttningar till ledande befattningshavare i
bdrsnoterade bolag och ersdttningspolicyn inom finanstjinstesektorn,

Ledande befattningshavare i foretag har fitt kraftigt héjda genomsnittsinkomster under de
senaste 15 4ren, friimst pa grund av att den rorliga (resultatbaserade) erséttningen har kommit
att utgora en storre andel av deras inkomst. Det ursprungliga syftet med resultatbaserad
ersittning var att se till att mofttagarnas intressen dr i linje med aktiedgamas. Olika
undersdkningar har dock visat att det &r tveksamt om det verkligen finns eft tydligt samband
mellan 16n och resultat ndr det giller ledande befattmingshavare. Den senaste tiden har
allménheten dessutom uppmérksammats pa flera fall dir foretagsledningen pa ett flagrant sétt
tycks ha beltnats for misslyckanden.

Det rider ocksi allmin enighet om att bnstfélliga ersdttningspolicyer eller
ersittningsordningar inom finanstjénstesektorn har bidragit till ett kortsiktigt t4nkande och
Overdrivet risktagande, utan tillricklig hinsyn till finansinstitutens ldngsiktiga resultat.

Kommissionens géllande rekommendation om erséttningar till ledande befattningshavare i
bérsnoterade bolag, som antogs 2004, ticker inte alla relevanta frigor. Det krivs t.ex. inte att
ersittningen ska anpassas till foretagens ldngsiktiga intressen. Dir behandlas inte heller
sddana ersittningsrelaterade problem som konstaterats inom finanssektom och som berdr
andra parter &n foretagsledningen och borsnoterade finansinstitut.

I kommissionens meddelande av den 4 mars 2009 anges att kommissionen kommer att
komplettera sin rekommendation frin 2004 och ldgga fram en ny rekommendation om
ersittningar inom finanstjinstesektorn for att motverka perversa incitament och ett dverdrivet
risktagande pd alla nivéer i foretagen. I meddelandet siigs ocksad att rekommendationema
kommer att foljas av lagforslag som syftar till att stilla erséttningsordningama under
stabilitetstillsyn.

Denna rapport har utarbetats med beaktande av synpunkter frdn olika berdrda parter
(medlemsstaterna, organisationer, forskare osv.).

2, SUBSIDIARITETSPRINCIFEN

Det #r tydligt att de finansiella systemen och Kkapitalmarknaderna i medlemsstaterna
samverkar med varandra. Dysfunktionella ersdttningspolicyer inom finanssektorn har
konstaterats vara en bidragande faktor till finanskrisen, som har lamslagit kapitaimarknaden.
Aven utanfor finanssektorn kommer policyn for ersdttningar till ledande befattningshavare i
bdrsnoterade bolag sannolikt att piverka investerarnas fSrtroende och kan fSljaktligen {3
konsekvenser for den inre marknaden for kapital, Enbart nationella atgirder skulle sannolikt
leda till att olika regler tillimpas i olika linder, vilket kan undergriiva eller skapa nya hinder
for den inre marknadens funktion. Gemensamma standarder pd EU-niva dr nédvindiga for att
frimja den inre marknaden och undvika tillsynsarbitrage.
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3. BAKGRUND
kN B Ersiittningar till ledande befattningshavare i bérsnoterade bolag

Uppenbara exempel pa bristande Overensstimmelse mellan 16n och resultat vicker flera
grundliggande frAgor. Hur limpliga &r egentligen incitamentssystemen for ledande
befattningshavare i bérsnoterade bolag? Leder de till ett alltfor kortsiktigt tinkande och till att
foretagsledningen  beldnas  for  misslyckanden?  Bristfilliga  incitament  eller
ersittningsstrukturer kan leda till omotiverade virdebverforingar frin aktiedgarna till de
ledande befattningshavarna och hindra fOretagen fran aft anvinda sina resurser pa ett
produktivt sitt. Detta kan piverka foretagens langsiktiga resultat och stabilitet och diirigenom
dven investerarnas foretroende, sysselsittningen, konkurrenskraften och den ekonomiska
tillvixten pa lang sikt. Problemet &r inte hur mycket ledande befattningshavare tjfinar, utan
den bristande dverensstimmelsen mellan 16n och resultat.

Orsakerna dr flera och komplexa. Strukturella problem i incitamentsavtalet (t.ex. en alltfér
hég andel rorlig ersittning utan att tidsperspektivet och villlkoren for utbetalning knyts
tillridckligt hirt till 1angsiktiga resuitatkriterier, eller alltfor stor tonvikt vid aktickursbaserade
resultat), felaktig anvandning av avgingsvederlag samt bristande tillsyn 6ver
ersitningsprocessen (bristande redovisningsskyldighet for foretagsledningen gentemot
aktiedgarna, passiva aktiedgare, en otillricklig roll for ersiittningskommittén och en
intressekonflikt hos de konsulter som anlitas i friga om erséttning) 4r faktorer som starkt har
bidragit till den aktuella situationen.

3.2, Ersittningar inom finanstjanstesektorn

Det rdder bred enighet om att ersdttningsordningar grundade pa kortsiktig avkastning, utan
tillridcklig hinsyn till riskerna, har bidragit till att finansinstitut dgnar sig it higriskafférer.

Frigan ror inte bara foretagsledningens ersdttningar utan dven erséttingsordningar pa andra
nivier inom finanssektorn, sirskilt for dem vars arbete involverar risktagande (t.ex. miklare)
och vars inkomst till viss del bestims av resultatet. Fragan &r relevant dven for finansinstitut
som inte dr bdrsnoterade.

Orsakerna till problemet star att finna i perversa incitament i erséttningsordningarna, brister 1
bolagsstyrningssystemen och otillrdcklig tillsyn.

4, BEHOV AV ATGARDER PA EU-NIVA
4.1, Ersiittningar till ledande befattningshavare

P4 nationell nivA har olika initiativ tagits (eller pdgar fortfarande) for att stirka kopplingen
mellan 16n och resuliat och for att undvika felaktig anviindning av avgdngsvederlag, tex. i
Frankrike, Tyskland, Nederlinderna, Halien, Belgien och Osterrike. Flera andra
medlemsstater har dock inte gjort nigra fordndringar. Stora skilinader i reglema for
bolagsstyming nir det giller ersittningar till ledande befattningshavare kan leda till
snedvridning (mellan befattningshavarna respektive mellan foretagen) pd den inre marknaden
till f&jd av tillsynsarbitrage.
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4.2.  Ersiittningar inom finanstjinstescktorn

Sjdlvreglering och internationella standarder ricker inte for att fa till stind en faktisk och
varaktig forindring i praxis for ersittningar inom finansinstitut. Initiativ som tas av
medlemsstaterna, tillsynsorganen eller FEuropeiska banktillsynskommittén har inte
nodvindigtvis samma tillimpningsomride. Nationella ftillsynsorgan kan ocksd tolka
gemensamma tillsynsregler pa olika sétt. Trots en viss Sverlappning mellan de olika
initiativen finns det pA EU-nivd allts3 dnnu inte nAgra gemensamma principer for
ersittningspolicyn inom finanstjinstesektorn. 1 avsaknad av atgirder pd EU-nivd kan
medlemsstaternas nationella myndigheter ocksi tveka att infora skérpta regler om
ersattningspolicyn, eftersom det skulle kunna leda till en konkurrensnackdel for finanssektorn
i det egna landet. Om inga Atgirder vidtas dr risken for tillsynsarbitrage stor.

S. SYFTEN

De tv4 initiativen syfiar till att stéirka fOretagens langsiktiga birkraft och till att minska
riskerna for den finansiella stabiliteten. Initiativet for ersiittningar till ledande
befattningshavare syfiar sérskilt till att anpassa incitamenten 1 ersittningspolicyn till mélet
lingsiktig barkraft néir det giller bade ersittningsstrukturen och bolagsstyrning. Initiativet for
ersittningspolicyn inom finanstjinstesektorn syftar till att anpassa incitamenten i
ersittningspolicyn for berdrda foretag till mélet langsiktig birkraft och god riskhantering.
Detta ska ske genom bittre ersdttningsstruktur, bolagsstyrning och tillsyn dver finansinstitut.

6. VYAL AY REGLERINGSFORM
6.1. Ersittningar till ledande befattningshavare

En rekommendation anses vara den biista regleringsformen. Detta &r i linje med det nuvarande
angreppssittet och skulle dven i forsdttningen ge medlemsstaterna flexibilitet nir det géller
genomftrandet av principema, efiersom de kan vilja att fora in principerna i en kod for
bolagsstyrning enligt modellen "{6}j eller fisrklara™ och anpassa principerna till sina respektive
rittstraditioner. Beroende pa hur principerna tillimpas av medlemsstaterna kan en
rekommendation ge dven foretagen en viss flexibilitet, eftersom den mojliggdr anpassning till
foretag av olika storlek och inom olika sektorer.

6.2. Ersiittningar inom finanstjiinstesektorn

En rekommendation anses vara den biésta regleringsformen. Den ger kommissiohen mdjlighet
att anta allméinna principer for hela finanstjdnstesektorn och for en rad olika finansinstitut med
olika mal, verksamhet och kultur. De atgirder som medlemsstaterna ska vidta pa grundval av
rekommendationen kan anpassas till olika verksamheter. En rekommendation gor ocks3 att
kommissionen kan anta principer som #r tillrickligt detaljerade for att ge en viss viigledning
om erséttningspolicyns struktur, och vidta snabba och effektiva atgiirder mot bakgrund av den
aktuella krisen. Kommissionen far ocksd mdojlighet att ge ett tydligt politiskt budskap.

Aven om rekommendationen senare foljs av lagstiftning om tillsynsorganens {versyn av
ersittningspolicyer skulle en rekommendation ha férdelen att den ger en snabb politisk signal
i vintan pd forhandlingar om och infGrande av lagstifining, Den skulle ocks fungera som
katalysator for enhetliga principer for hela branschen.
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7. HANDLINGSALTERNATIVEN OCH DERAS KONSEKVENSER

Foljande politiska handlingsalternativ har beddmts: A) inga dtgdrder, B) biittre genomfSrande
av EUis gillande regelverk, C)nya bestimmelser om ersittningar till ledande
befattningshavare och D) nya bestimmelser om ersittningspolicyer inom finanstjanstesektorn.
Inom alternativen C och D beaktas flera underalternativ som inte utesluter varandra.

7.1. Ersiittningar till ledande befattningshavare i bérsnoterade bolag

Alternativ C anses vara det bista alternativet. Det innebér att nya principer infors bide for
ersittningsstrukturen och fir utarbetandet och tillampningen av ersétiningspolicyn.

Nir det géller ersitmingspolicyns struktur infbrs intern benchmarking av ersittningar till
ledande befattningshavare dven for {dretagsinterna styrelseledamdter och (hogre) tjinsteman i
foretaget. Dessutom faststills ett tak for avgingsvederlaget och ett villkor att avgingsvederlag
inte utbetalas vid misslyckanden. Det foresprikas balans mellan fast och rorlig ersitting, och
den rorliga ersdttningen kopplas till pd forhand faststillda och métbara resultatkrav. For att
frimja foretagets langsiktiga birkraft omfattar alternativet ocksi balans mellan lingsiktiga
och kortsiktiga resultatkrav, senare utbetalning av den rorliga ersdttningen, en viss
intjinandeperiod for aktieoptioner och aktier, innehav av en del av aktierna tills anstillningen
avsiutats samt méojlighet att kréiva aterbetalning av den rérliga ersattningen.

Nir det giiller bolagsstyrning innefattar detta alternativ principer som syfiar till att forbattra
aktieigarnas kontroll dver ersittningspolicyn genom bittre information till och ckat ansvar for
aktiedgarna (sirskilt institutionella investerare) niir det géller att utéva rostritten i friga om
ersdttningar till ledande befattningshavare. For att undvika intressekonflikter anges ocksi ait
foretagsexterna  styrelseledaméter inte ska fi  aktieoptioner. For att stirka
ersattningskommitténs roll och redovisningsskyldighet foresprikas att minst en ledamot ska
ha tillrdcklig sakkunskap om fragor som rOr erséittning och att ledamédterna ska delta i
bolagsstimman déir ersittningsforklaringen diskuteras for att limna ytterligare information til}
aktiedgarna. FOr att trygga konsulternas oberoende ska de konsulter som Dbistir
ersittningskommittén inte anlitas av foretaget.

7.2 Ersidttningar inom finanstjinstesektorn

Altemativ D anses vara det bista altemativet. Det innebidr att nya principer infors for
ersittningsstrukturen, for utarbetandet och tillimpningen av ersdttningspolicyn, for
information till externa berdrda parter och for tillsynsorganens Gversyn. Nir det giller
ersittningspolicyns struktur infors den allméinna principen att erséttningspolicyn ska
dverensstimma med god och effektiv riskhantering. Finansinstituten bér dirfor skapa balans
mellan fast och rorlig ersittning, med en fast ersittning som &r tillrickligt hog fOr att
personalen inte ska behdva forlita sig till bonusar. Den rérliga ersdttningen ska kopplas till
resultat och till stdrre delen utbetalas senare med hidnsyn till riskperspektivet for det
bakomliggande resuitatet. Den ska ocksd kunna kriivas tillbaka om sd &r limpligt, och
resultatkriterierna ska utformas si att det ldngsiktiga resultatet vdger tyngre och det
bakomliggande resultatet justeras for risk, kapitatkostnader och likviditet.

Nir det giller styrning av erséttningspolicyer infors en allmin princip om att
ersittningspolicyn bér utmérkas av intern Oppenhet och insyn, vara tydlig och
vildokumenterad och innehalla regler for att undvika intressekonflikter. Styrelsen ska ansvara
for Overvakning av ersittningspolicyns tillimpning inom hela foéretaget, med adekvat
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medverkan av interna kontrollfunktioner, personalavdelmingar eller experter. De parter som
utformar och tillimpar ersdttningspolicyn ska vara oberoende. Ersittingspolicyn ska
uppdateras vid behov och personalen ska i fSrviig kinna till vilka kriterier som anvénds for att
faststiilla deras ersiittningar och ha tillging till bedomningsprocessen.

Nir det giller information infors den allminna principen att externa berbrda parter ska fi
adekvat, tydlig och Yittbegriplig information om foretagets erséttningspolicy. Detta mél kan
uppnas pa flera sitt. Den allminna regeln att alla principer ska provas med avseende pi
proportionalitet, beroende pi finansinstitutets storlek och karaktir och verksamhetens
komplexitet, ska dven gélla information.

Betriffande tillsynsorganens Oversyn av ersittningspolicyer krdver alternativD  att
tillsynsorganen med tillgiingliga instrument ska se till att finansinstituten i stérsta m&jliga
utstriickning tillimpar principerna for en god erséttningspolicy och har en ersdttningspolicy
som Overensstimmer med effektiv riskhantering. Tillsynsorganen ska dessutom beakta
finansinstitutens  storlek  och  karaktdr  och  verksamhetens  komplexitet
(proportionalitetsprincipen).

Det valda alternativet innebir for det forsta att de nya principerna ska tillimpas p2 alla aktdrer
inom finanstjinstescktorn. Dédrigenom undviker man eventuella kryphal och férebygger en
snedvridning av konkurrensen mellan olika sektorer. Eftersom vissa principer kan vara mer
relevanta for vissa kategorier av finansinstitut kan medlemsstaterna dock i samband med
genomfdrandet anpassa och komplettera principerna si att de olika finansinstitutens sérskilda
situation beaktas.

Foér det andra innebir det valda alternativet att principerna ska tillimpas pé alla finansinstitut
oavsett storlek. Om ménga smé finansinstitut har en oldmplig erséttningspolicy som frimjar
dverdrivet risktagande kan det sammantaget leda till en betydande risk for systemet. For att
undvika onddiga kostnader for finansinstituten kan medlemsstaterna dock se till att deras
storlek, verksamhetsomride och komplexitet beaktas,

For det tredje kan principerna tillimpas pa alla personalkategorier, dock sirskilt pd dem vars
arbete involverar risktagande. Alternativt kan de tillimpas enbart pd de personalkategorier
som kan paverka finansinstitutets riskprofil. Bada dessa varianter kan betraktas som det bista
alternativet.

73. Samstimmighet och framtidsperspektiv
Dessa rekommendationer bor betraktas som en del av ett storre dtgérdspaket.

Kommissionen meddelade den 4 mars att ett lagférslag kommer att utarbetas for att stilla
ersittningsordningamna inom finanstjdnstesektorn under stabilitetstillsyn. Lagforslaget
kommer att behandla bankernas och investeringsforetagens ersdttningspolicy och kommer att
ingd i de planerade dndringarna av kapitalkravsdirektivet i juni 2009. Liknande lagfSrslag
inom andra finansiella sektorer (t.ex. forsikringssektom) kan ocksd vara nddvindiga och
kommer att Gverviigas. En rekommendation om erséttningspolicy inom finanstjinstesektorn
kan ocksd ge vigledning om vilka principer som ska f8ljas och kan fungera som utgangspunkt
for en dialog mellan finansfSretagen och bertrda tillsynsorgan.,

Idag ansvarar de nationella tillsynsorganen for tillimpningen av dessa principer. Deras
stindpunkter i frigan samordnas i viss midn genom EU:s tillsynskommittéer (Europeiska
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virdepappersiillsynskommittén, Europeiska banktillsynskommittén och  Europeiska
tillsynskommittén for forsdkringar och tjanstepensioner). Om tillsynsstrukturen pa EU-niva
foriindras, som rekommenderas i de Larosiére-rapporten, skulle tillsynen pa detta omrade
behdva integreras i de nya strukturerna. Om limpligt kan detta inkludera en roll for det
europeiska rddet for systemrisker, ndr det giller systemrisker med grinsdverskridande
finansiella grupper, och utdkad samordning mellan tillsynsorganen i friga om
mikroprudentiell tillsyn.

Vid G20-toppmdtet i London (den 2 april 2009) beslutade man att godkiinna och infdra de
stringa nya principer for 16n och andra erséittningar som Forum for finansiell stabilitet (FSF)
rekommenderar samt att stGdja hdllbara ersittningsordningar och socialt ansvar for alla
foretag. Forslaget till rekommendation om finanstjinstesekiorn Gverensstimmer med och
kompletterar FSF-principerna.

Bankemas och investeringsforetagens bolagsstymingssystem har uwtsatts f6r “belastningsprov”
genom finanskrisen, och stora brister har konstaterats. Som framgir av meddelandet av
den 4 marg kommer detta att behandlas i en rapport som ska ldggas fram fore arets stut.

Den relativt otillfredsstillande tillimpningen av de nuvarande rekommendationerna om
ersittningar till ledande befattningshavare ger anledning till allvarliga tvivel om ait reglerna
for bolagsstyrning fatt avsedd verkan. Kommissionen har inlett en undersékning i denna fraga
och resultaten forvintas laggas fram under 2009.

8. OVERVAKNING OCH UTVARDERING

De nya rekommendationerna kommer att innehdlla en uppmaning till medlemsstaterna att
underriitta kommissionen om de atgdrder som vidtas. Kommissionen avser ocksd att stirka
overvakningsmekanismerna for att forbattra tillimpningen av rekommendationerna.

Efter ett &r kommer kommissionen att utvirdera bada rekommendationerna mot bakgrund av
de erfarenheter som gjorts och resultatet av dvervakningen.
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KOMISSION TIEDONANTO

Oheisasiakirja
komission suositukseen suositusten 2004/913/EY ja 2005/162/EY taydentamisesta
julkisesti noteerattujen yhtididen hallinto- tai valvontaelinten jasenten palkkojaja
palkkioita koskevan jarjestelmén osalta seka komission suositukseen
rahoituspalvelualan palkka- ja palkkiopolitiikasta

|. Johdanto

Finanssikriisi on paljastanut vakavia heikkouksia rahoitusmarkkinoiden saantelyssa ja
valvonnassa. Komissio johtaa lagja-alaista uudistusta, jonka tavoitteena on soveltaa kriisista
saatuja opetuksia ja varmistaa tulevaisuuden vastuulliset ja luotettavat rahoitusmarkkinat.
Tassa tilanteessa palkka- ja palkkiopolitiikka on ollut suuren yleison, tiedotusvalineiden,
tutkijoiden ja poliittisten paéttgjien erityisen kiinnostuksen kohteena.

Lagja yksmielisyys valitsee ditd, ettd Iyhyen akavélin tuottoihin  perustuvat
korvaugjarjestelmét, joissa el ole otettu riittévasti huomioon niihin liittyvia riskeja, ovat
johtaneet kannustimiin, jotka ovat saaneet rahoituslaitokset osallistumaan liian riskialttiiseen
toimintaan. Suurta huolta on aiheuttanut my6s se, etta yritysohtgjien palkat ja palkkiot ovat
viime aikoina nousseet huomattavasti ja etta hallinto- tai valvontaelinten jésenten palkkojen ja
pal kkioiden muuttuvien osien merkitys kasvaa koko gjan kaikilla talouden aloilla.

Tahan tiedonantoon liitetyt kaks suositusta ovat ensimmainen vaihe komission strategiassa
puuttua tahan merkittévaan ongelmaan. Kuten komission tiedonannossa Elvytys Euroopassa’
todetaan, tavoitteena on kehittdd rahoitusalan yritysten riskinhalintaa ja sopeuttaa
pal kkakannustimet yhtididen yleiseen kestéavaan kehitykseen.

Tassa vaiheessa komissio suosittaa useita periaatteita ja parhaita kaytantoja Jasenvaltioiden
pitdis varmistaa, ettd yhtiét soveltavat niitd suunnitellessaan ja toteuttaessaan
palkkapolitiikkaa, jolla palkitaan pitkan aikavalin kestavasta tuloksesta. Alan menestyksekas
uudistaminen riippuu toimintakulttuurin todellisesta muutoksesta asianomaisissa yrityksissa.
Antamalla suositukset tassa vaiheessa komissio pyrkii kannustamaan yhti6itd panemaan
kestdvan pakka ja palkkiopolitiikan periaatteet taytantoon, kun ne tarkastelevat
henkil 6stonsa tyosopimuksia vuodeksi 2010.

Komissio antaa ndiden suosituksen jatkoks sdadosehdotukset saattaakseen palkka- ja
palkkiojarjestelmét toiminnan vakauden valvonnan piiriin. Se esittéa kesdkuussa ehdotukset
vakavaraisuusdirektiivin tarkistamiseksi varmistaakseen, ettd séantdmaaréinen pagoma kattaa
riittavala tavalla pankkien kaupank&yntivarastoon, arvopaperistettuihin omaisuuseriin ja
palkka- ja palkkiopolitiikkaan liittyvéat riskit. Komissio asettaa etusijalle pankki- ja
Investointipankkialan lainsdadantotoimenpiteet, koska néilla aloilla on havaittu epasuhteisten
kannustimien kielteisia vaikutuksia eniten. Seuraavaksi komissio aikoo tarkastella pankkien
ulkopuolisiin rahoituspalveluihin liittyvia lisdtoimenpiteita.

1. Komission suositus suositusten 2004/913/EY ja 2005/162/EY tdydentdmisesta
julkisesti noteerattujen vhtididen hallinto- tai valvontadlinten jasenten palkkoja ja
palkkioita koskevan jérjestelman osalta

1 KOM(2009) 114 lopullinen, 4.3.2009.
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Komission nykyiset suositukset julkisesti noteerattujen yhtididen hallinto- ja valvontaelinten
jasenten palkoista ja palkkioista (2004/913/EY) ja toimivaan johtoon kuulumattomien tai
valvovien halinto- tai valvontaglimen jésenten tehtavista seka hallinto- tai valvontaelimen
komiteoista (2005/162/EY) eivdt kata kaikkia viime kuukausien aikana esille tulleita
kysymyksid. Suosituksissa el varsinkaan edellytetd, etta johtgjien palkat ja palkkiot olisivat
yhtididen pitkan aikavalin etujen mukaisia.

Julkisuuteen on viime aikoina tullut useita huomiota heréttaneita tapauksia, minka lisdksi on
saatu yha enemman nadyttoa siita, etté johtajien palkkausrakenteita on uudistettava. Komission
uudessa suosituksessa hallinto- ja valvontaelinten jasenten palkka- ja palkkiorakenteesta ja
julkisesti noteerattujen yhtididen hallinto- ja vavontaelinten jéasenten pakka ja
pakkiopolitiikan suunnittelusta ja toteutuksesta vahvistetaan uudet periaatteet, joilla
téydennetdén vanhoja suosituksia. Tama vastaa Ecofin-neuvoston 2. joulukuuta 2008 antamia
padtelmid, joissa komissiota pyydetédén ” paivittamadn suosituksensa osakkeenomistajien
harjoittaman tehokkaamman valvonnan edistamiseks sekd tiiviimman yhteyden luomiseks
palkan ja suoritusten valille, myds eropalkkojen osalta ("kultaiset k&denpuristukset” )” .

Uuden suosituksen soveltamisala on sama kuin nykyisissd suosituksissa, eli suositusta
sovelletaan kaikkien julkisesti noteerattujen yhtididen hallinto- tai valvontaelinten jéseniin.

Tarkoituksenmukaisella palkka- ja palkkiopolitiikalla varmistetaan tul osperusteinen palkkaus
jakannustetaan hallinto- tai valvontaelinten jaseni& varmistamaan yhtion keskipitkén ja pitkan
aikavdin kestéavyys. Nykyinen vuonna 2004 annettu suositus perustuu agatukseen
tul osperustei sesta pal kkauksesta ja tietojen antamiseen palkka- ja palkkiopolitiikasta. Uudessa
suosituksessa annetaan puolestaan lisdohjeistusta, jotta ndihin tavoitteisiin paastaisiin
noudattamalla tarkoituksenmukaisen pakka- ja palkkiopolitiikan suunnittelua koskevia
parhaita kaytantdja. Siind keskitytdan tiettyihin nakokohtiin hallinto- ja valvontaelinten
jésenten palkka- ja palkkiorakenteessa seka naiden jasenten palkkoja ja palkkioita koskevaan
paatoksenteko- ja valvontajarjestel méaan, mukaan lukien osakkaiden harjoittama valvonta.

Palkka- ja palkkiopolitiikan rakenteen osalta uudessa suosituksessa otetaan kayttoon
palkkojen ja palkkioiden oikeasuhteisuuden periaate yhtidissd, eli johtgjien palkkojen ja
pakkioiden vertaaminen hallintoelimen muiden toimivaan johtoon kuuluvien j&senten seka
yhtion (ylempien) toimihenkil6iden palkkoihin ja palkkioihin. Erorahoihin (kultaiset
k&denpuristukset) tulisi soveltaa ylargoja, eika niita tulis maksaa lainkaan, jos eroaminen
johtuu epdonnistumisesta. Jotta palkkaus kytkeytyis paremmin tuloksiin, uudessa
suosituksessa edellytetddn myos palkkauksen kiinteiden ja muuttuvien osien valista
tasapainoa ja kytketddn muuttuvien osien myontaminen ennalta méariteltyihin ja mitattavissa
oleviin tulosperusteisiin.

Yhtididen pitkan aikavéin kestéavyyden edistdmiseksi uudessa suosituksessa edellytetéan
lyhyen ja pitkan aikavdlin tulosperusteiden vdlista tasapainoa, halinto- tai valvontaelimen
jasenten palkkojen ja palkkioiden muuttuvan osan maksun lykkaamistd, véhimmaisaikoja,
joiden kuluessa osakeoptioiden kayttboikeuksia ja osakkeiden omistusoikeuksia e siirreta
sagjalle, ja Sitd, etta vahintddn osa osakkeista on séilytettéva tydsuhteen paattymiseen saakka.
Yhtididen olisi viimeisena keinona vaadittava takaisin palkkojen ja palkkioiden muuttuvat
osat, jotka on maksettu sellaisten tietojen pohjalta, jotka ovat mydhemmin osoittautuneet
ilmeisen virheellisiksi.

Hallinto- tai valvontaelimen jasenten palkka- ja palkkiopolitiikkaa koskevan padtoksenteko-
ja vavontgéarjestelméan osata uuteen suositukseen sisdityy periaatteita, joilla pyritéén
parantamaan osakkaiden mahdollisuutta valvoa palkka ja palkkiopolitiikkaa. On ratkaisevan
tarkedd, ettd osakkaat, erityisesti yhteisdsijoittajat, kayttévéat danioikeuksiaan padtettéessa
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johtgjien palkoista ja palkkioista. Jotta eturistiriitoja voitaisiin lieventdd, toimivaan johtoon
kuulumattomien jasenten ei tulisi saada osakeoptioita palkan ja palkkion osana.

Palkkiokomiteoilla on keskeinen rooli vastuullisessa palkkapolitiikassa. Palkkiokomitean
toiminnan ja vastuuvelvollisuuden lujittamiseksi uusissa periaatteissa edellytetdan, etta
ainakin yhdella palkkiokomitean jasenella on riittavasti palkka- ja pakkioasioiden
asiantuntemusta. Lisaksi uusiin periagtteisiin sisdltyy palkkiokomitean jasenten velvoite
osallistua yhtitkokouksiin, joissa keskustellaan palkka- ja palkkioselvityksestd, jotta asiaa
voitaisiin  myéhemmin selostaa osakkaille. Jotta palkka- ja palkkioasioissa neuvoviin
konsultteihin  liittyvia eturistiriitoja voitaisiin  lieventdd, palkkiokomiteaa neuvovien
konsulttien e tulis neuvoa kyseisen yhtion muita elimid samanaikaisesti. Uudessa
suosituksessa selvennetéén tehokkuuden parantamiseks palkkiokomiteoiden toimintaa ja
kokoonpanoa, mutta tdma tapahtuu vuoden 2005 suosituksessa vahvistetun roolin ja tehtévien
mukaisesti. Nain ollen voimatasapaino ja suhteet halintoelimiin (tai tapauksen mukaan
valvontaglimiin) jadvéat ennalleen. Hallintoelimen, joka koostuu pelkastéan julkisesti
noteeratun yhtion toimivaan johtoon kuulumattomista jasenista ja joka paéttda toimivaan
johtoon kuuluvien jasenten palkoista ja palkkioista, voidaan katsoa vastaavan
palkkiokomiteaa.

Olis otettava huomioon, ettel suositus vaikuta milldan lailla tyomarkkinaosapuolten
Itsendi syyteen tyGehtosopi musneuvottel uissa.

I11. Komission suositus rahoituspalvelualan palkka- ja palkkiopolitiikasta

Komissio antaa myds uuden suosituksen rahoituspalvelualan palkoista ja palkkioista, jotta
voitaisiin puuttua alan yrityksissd esiintyviin ylettémiin  kannustimiin ja liialliseen
riskinottoon. Suosituksen ansiosta EU:sta tulee edelldkavija G20-huippukokouksessa
Lontoossa 2. huhtikuuta 2009 tehtyjen sitoumusten taytantéonpanossa. G20-maat sopivat
tuolloin, ettd ne ”tukevat palkkausta ja korvauksia koskevia vakausfoorumin (FSF) uusia
tiukkoja periaatteita ja panevat ne taytantdon seké kannattavat kestavia korvaugarjestelmia
ja kaikkien yritysten sosiaalista vastuuta’. Rahoituspalvelualan palkoista ja palkkioista
annettu suositus vastaa ja tdydentéd vakausfoorumin periaatteita.

Kalkki rahoituspalvelualan sektorit kuuluvat suosituksen soveltamisalaan riippumatta
rahoituslaitoksen koosta tai siitd, onko kyseessd julkisesti noteerattu yhtié vai ei. Nan
valtetddn mahdolliset porsaanreidt ja estetddn kilpailun védristyminen eri sektoreiden ja
rahoituslaitosten vdlilla. Periaatteita sovelletaan kaikkiin henkildstéluokkiin, joiden
ammatillisella toiminnalla on vaikutus rahoituslaitoksen riskiprofiiliin.

Uus suositus sisdltéa periaatteet, jotka koskevat palkka- ja palkkiorakennetta, palkka- ja
palkkiopolitiikan suunnittelua ja toteutusta, palkka- ja palkkiopolitiikkaa koskevien tietojen
antamista sidosryhmille ja valvontamenettelyd. Rakenteen, paadtdksenteon ja valvonnan,
tietojen antamisen ja viranomaisten harjoittaman valvonnan véalisen tasapainon pitais edistéa
rahoituslaitosten moitteetonta palkka- ja palkkiopolitiikkaa. Erityisena tavoitteena on
varmistaa, ettd tallainen politiikka on sopusoinnussa tehokkaan riskinhallinnan ja pitkéan
aikavdlin kestévyyden kanssa.

Rahoituspalvelualan palkka- ja palkkiopolitiikan tulisi olla sopusoinnussa moitteettoman ja
tehokkaan riskinhallinnan kanssa ja edistéa sita. Tata varten rahoituslaitosten olis pyrittava
|6ytdaméaan tarkoituksenmukainen tasapaino palkkojen ja palkkioiden kiinteiden ja muuttuvien
osien vdilla

Kiintedn osan olis oltava riittdvan suuri sen varmistamiseksi, ettei henkilosto ole liian
riippuvainen bonusmaksuista. Muuttuvan osan pitdis olla yhteydessa tulokseen, ja sen
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padosan maksua pitéisi lykata, jotta huomioon voidaan ottaa palkkauksen perustana olevan
tuloksen  riskindkymét. Muuttuvaan  palkkaukseen olis  sovellettava  tuloksen
mittaamisperusteita, joissa pitdisi suosia rahoitusaitosten pidemman aikavéin tuloksia, ja
mittausta olisi tarkistettava ottamalla huomioon palkkauksen perustana olevaan tulokseen
liittyva riski, pddomakustannukset ja likviditeetti. Rahoitusaitosten pitéis myos vaatia
takaisin palkkojen ja palkkioiden muuttuvat osat, jotka on maksettu ilmeisen virheellisiksi
jalkeenpain osoittautuneiden tietojen perusteel la.

Uudessa suosituksessa otetaan myods kayttdon uudet térked periaatteet, jotka koskevat
rahoituslaitosten palkka- ja palkkiopolitiikan paétoksenteko- ja valvontaarjestelmaé. Palkka-
ja palkkiopolitiikan olisi oltava sisdisesti avointa, selkeda ja asianmukaisesti dokumentoitua,
ja sen olis sisdllettava eturistiriitojen vattamiseen tahtdavia toimenpiteitd. Hallinto- tai
valvontaelimen olisi néin ollen vastattava koko rahoituslaitoksen palkka- ja palkkiopolitiikan
toteutuksen valvonnasta, ja valvonnassa olisi riittavassd maarin oltava mukaan sisdinen
valvonta ja henkildstbosasto (tai asiantuntijoita) seka osakkaita. Palkka- ja palkkiopolitiikan
suunnittelussa ja toteutuksessa mukana olevien hallinto- tai valvontaglinten jésenten ja
muiden henkildston jésenten olisi oltava riippumattomia. Jotta palkka- ja palkkiopolitiikalla
padstéisiin sen tavoitteisiin, politiikkaa olis péivitettavd gan mittaan rahoituslaitoksen
muuttuvan tilanteen mukaan ja henkiloston jésenten olisi ennakolta tiedettéva palkan ja
pal kkion méaaritysperusteet ja pystyttava tutustumaan heité koskevaan arviointiprosessiin.

Tietojen antaminen rahoituslaitosten palkka- ja palkkiopolitiikasta on tehokkaan valvonnan
olennainen edellytys. Palkka- ja pakkiopolitiikasta olis annettava riittavasti tietoja
sidosryhmille selkedlléa ja helposti ymmarrettaval la tavalla.

Lisdks uudessa suosituksessa otetaan kayttoon rahoitusaitosten palkka- ja palkkiopolitiikan
valvontamenettelya koskevat uudet periaatteet. Vavojien olisi varmistettava kaytettavissaan
olevien valvontavalineiden avulla, etta rahoitudaitokset soveltavat moitteettoman palkka ja
palkkiopolitiikan periaatteita mahdollismman lagamittaisesti ja ettd niiden pakka ja
palkkiopolitiikat ovat sopusoinnussa tehokkaan riskinhallinnan kanssa.

Oikeasuhteisuuden periaatteen noudattamiseksi valvojien olisi  otettava huomioon
rahoituslaitoksen luonne ja koko seka toimintojen monimutkaisuus, jotta voidaan arvioida,
onko rahoituslaitos noudattanut moitteetonta palkka- ja pakkiopolitiikkaa koskevia
periaatteita.

Jotkin moitteetonta palkka- ja palkkiopolitiikkaa koskevat yleiset periaatteet saattavat itse
asiassa olla merkityksellissmpia tietyille rahoitusalan yritysten luokille kuin muille. Sen
vuoks edellytetdan, etta jasenvaltiot voivat yleisia periaatteita soveltaessaan mukauttaa ja
taydentda niitéa asianomaisten rahoituslaitosten erityistilanteen perusteella, jotta valtettéisiin
perusteettomat kustannukset ja varmistettaisiin oikeasuhtei suuden periaatteen toteutuminen.

V. Jatkotoimet

Nama suositukset ovat ensimméainen vaihe ehdotussarjassa, jolla palkkakannustimet pyritdan
sopeuttamaan yritysten pitkan aikavalin tulosten kestévyyteen. Toisessa vaiheessa komissio
antaa sdadosehdotukset, joilla kansalliset valvojat valtuutetaan velvoittamaan rahoituslaitokset
toteuttamaan palkka- ja palkkiopolitiikkaa, joka on sopusoinnussa tehokkaan riskinhallinnan
kanssa.

Komissio ottaa kesdkuussa kasittelyyn pankkien ja sijoituspaveluyritysten pakka- ja
palkkiopolitiikan (jossa markkinoiden toimintapuute on nykytietojen mukaan ilmeisintd)
esittamala vakavaraisuusdirektiivid — muuttavan  toimenpidepaketin.  Ehdotettavilla
lainsdddantomuutoksilla palkka ja palkkiopolitiikka sek& sen yhteys riskinhalintaan
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saatetaan selkedsti osaksi toiminnan vakauden valvontaa mainitun direktiivin mukaisessa
valvojan kokonaisvalvonnassa. Luottolaitoksille ja sijoituspaveluyrityksille asetetaan
oikeudellinen velvoite harjoittaa tehokkaan riskinhallinnan kanssa sopusoinnussa olevaa
palkka- ja pakkiopolitiikkaa, ja valvojat voivat toteuttaa toimenpiteita tarttuakseen
luottolaitoksissa ja sijoituspal vel uyrityksissa talta osin mahdollisesti ilmeneviin puutteisiin.

Rahoitusalan palkka- ja palkkiopolitiikkaa koskevassa komission uudessa suosituksessa
vahvistetut periaatteet ovat taman velvoitteen noudattamisen kannalta hyvin merkityksellisia.
Ne tarjoavat lisdohjeistusta siita, kuinka tdméa sitova velvoite voidaan tayttaa, seka kehyksen,
jossa valvojat voivat arvioida yritysten palkka- ja palkkiorakenteita toisen pilarin mukaisessa
valvontamenettelyssa.

Vakavaraisuusdirektiivin tulevat muutokset eivét korvaa suositusta vaan tdydentavét sita
Suosituksilla on selked jatkuva lisdarvo, silla niissa esitetdan markkinoille selkedssa muodossa
ennen lainséédantovaatimusten hyvaksymistd parhaat kaytdnnot, joita komissio pitéa
tarkoituksenmukaisina. Lisdks lainsdédantétoimessa on keskityttéva periaatteisiin, eika se
sovellu parhaiden kaytéantjen vahvistamiseen niin  yksityiskohtaisella tasolla kuin
suosituksissa on mahdollista.

Vastaavia lainséadantoaloitteita olisi ehkd harkittava myods muilla rahoitusaloilla (kuten
vakuutusalala). Ennen kuin tama toteutuu, rahoituspalvelualan palkka- ja palkkiopolitiikkaa
koskeva suositus antaa ohjeistusta myos nalla aoilla sovellettavista periagtteista, ja
suosituksen pohjalta voidaan kéynnistda rahoitusalan yritysten ja asianomaisten valvojien
vdlinen vuoropuhelu myds néilla aloilla.

Aiemmista suosituksista vuonna 2007 laaditut arviointikertomukset toivat esille vahvuuksia
mutta myos joitakin helkkouksia. Komissio aikoo lisété seurantamekanismeja, jotta molempia
suosituksia sovellettaisiin tehokkaammin. Komissio tarkastelee vuoden kuluttua kumpaakin
suositusta saatujen kokemusten ja edell& mainitun seurannan tulosten valossa ja antaa
arviointikertomuksen siité, miten jasenvaltiot ovat noudattaneet kumpaakin suositusta.

Suositukset eivét rgjoita palkkoja ja palkkioita koskevia erityisid kansallisa toimenpiteita,
joista padtetédn rahoitusalan kansallisten pelastuspakettien yhteydessa. Komissio on
suhtautunut myonteisesti tdlaisiin kansallisiin  toimenpiteisiin  valtiontuista tekemisséan
paatoksissa. Nama toimenpiteet ovat kuitenkin poikkeuksellisia, ja niiden tarkoituksena on
kompensoida valtion tukitoimenpiteiden aiheuttama vaaristyminen. Niilla el voida korvata
yleisid suuntaviivoja, joita kaikkien rahoituslaitosten on noudatettava seké tavanomaisi ssa etta
poikkeuksellisissa markkinatil antei ssa.
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MEDDELANDE FRAN KOMMISSIONEN

som atfoljer
kommissionens rekommendation som kompletterar rekommendationerna 2004/913/EG
och 2005/162/EG betr affande er sattningen till ledande befattningshavarei bérsnoter ade
bolag och kommissionens rekommendation om er sattningspolicy inom
finanstjanstesektorn

|. Inledning

Finanskrisen har avdojat alvarliga brister i regleringen och 6vervakningen av
finansmarknader. Kommissionen leder en omfattande reform for att dra nytta av krisens
lardomar och se till att finansmarknaderna i framtiden utmérks av ansvar och tillférlitlighet. |
detta sammanhang har ersattningspolicyn fatt sarskild uppmérksamhet bland allmanheten, i
massmedia, bland akademiker och politiska beslutsfattare.

Det réder bred enighet om att erséttningsordningar grundade pa kortsiktig avkastning, utan
adekvat hansyn till riskerna, har bidragit till att stimulera finansingtitut att ge sig in pa
hogriskaffarer. Allméan bekymran har ocksa luftats om senare tids betydande hojningar av
foretagdledares erséttningar och att den rorliga delen av dessa oavbrutet okar inom alla
sektorer av ekonomin.

De tva rekommendationer som &ifdljer detta meddelande & den forsta etappen i
kommissionens strategi for att dtgarda detta viktiga problem. Kommissionens meddelande
" Framja &terhamtning i Europa’* syftar allméant till att forbéattra finansforetagens riskhantering
och anpassa prestationslénernartill hallbar utveckling.

| denna forsta etapp rekommenderar kommissionen en rad principer samt béasta praxis, som
medlemsstaterna bor se till att foretagen tilldmpar nér de utformar och tilléampar en [6nepolitik
som belénar 1angsiktig hallbar utveckling. For att reformen pa omradet ska bli framgangsrik
kravs en regelrétt kulturell forandring pa de bertrda foretagen. Genom att lagga fram sina
rekommendationer nu sbker kommissionen uppmuntra foretagen att tillampa principerna om
hallbar ersattningspolicy, nér de ser 6ver sina anstallningskontrakt for 2010.

Kommissionen kommer att folja upp rekommendationerna med lagstiftningsforslag, i syfte att
ersattningssystem ska omfattas av stabilitetstillsyn. | juni kommer kommissionen att l&gga
fram férslag om éndring av kapitalkravsdirektivet, for sdkerstallande av att |agstadgat kapital i
tillrécklig utstrackning técker riskerna med bankers handeldlager, véardepapperisering och
erséttningspolicy. Kommissionen prioriterar  lagstiftningsdtgarder inom bank- och
investeringsbankssektorn, eftersom det hér finns flest belagg for att felaktiga incitament fatt
negativa konsekvenser. | senare etapper kommer kommissionen att Overvaga ytterligare
atgarder som avser finansiella tjanster utanfor banksektorn.

II. Kommissionens rekommendation om att komplettera rekommendationerna
2004/913/EG och 2005/162/EG nar det galler ordningen for ersattningar till ledande
befattningshavarei bor snoterade bolag

Alla de fragor som blivit relevanta de senaste manaderna técks inte avkommissionens
gdlande rekommendationer om erséttningar till ledande befattningshavare i bdrsnoterade
foretag (2004/913/EG) respektive om uppgifter for foretagsexterna styrelseledamoéter eller

! KOM(2009) 114 dlutlig av den 4 mars 2009.
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styrelseledaméter med tillsynsfunktion i borsnoterade bolag och om  styrel sekommittéer
(2005/162/EG). | rekommendationerna krévs bland annat inte att féretagsledares ersattning
ska kopplastill foretags |angsiktigaintressen.

Efter flera uppmarksammade fall p& senare tid och alt fler belagg for att foretagsledares
|6nestruktur behdver férbéttras, lagger kommissionen fram en ny rekommendation om
strukturen pa ledande befattningshavares ersittning och om hur erséttningspolicyn ska
utformas och fungera fér ledande befattningshavare i borsnoterade féretag. | denna l&ggs en
rad nya principer fram som kompletterar de géllande rekommendationerna. Dettaligger i linje
med Ekofinrédets slutsatser av den 2 december 2008, dar kommissionen uppmanades " att
uppdatera sin rekommendation i syfte att frdmja en effektivare aktieagarkontroll och
uppmuntra en starkare koppling mellan 16n och prestationer, inklusive avgangsvederlag
(' gyllene fallskarmar’).”

Den nya rekommendationen har samma tillampningsomrade som de gélande
rekommendationerna, namligen att vara tillamplig pa ledande befattningshavare i alla
borsnoterade foretag.

En lamplig erséttningspolicy sékerstéller resultatlon och stimulerar ledande befattningshavare
att trygga foretagets bérkraft pA medellang och lang sikt. De géllande rekommendationerna
fran 2004 baseras pa idén om resultation med offentliggérande av ersdttningspolicyn. |
jamforelse ger den nya rekommendationen ytterligare vagledning om hur detta ma uppnas
genom béasta praxis vid utformningen av 1amplig ersattningspolicy. Det fokuserar pa vissa
aspekter pa de ledande befattningshavarnas erséttningsstruktur samt styrningen av dessas
ersattning, inklusive aktiedgarnas 6vervakning.

Betréffande  ersattningsstrukturen infors [ den nya  rekommendationen
proportionditetsprincipen for foretagets ersittning, pa sa sit att de ledande
befattningshavarnas erséttning som riktmérke har ersétningen till 6vriga styrelseledamoter
och de (hogre) tjanstemannen i foretaget. Det bor faststéllas en grans for avgangsvederlaget
(gyllene fallskarmar) och det bor inte betalas ut vid misslyckanden. For att starka kopplingen
mellan [6n och resultat krévs i den nya rekommendationen ocksa en balans mellan fast och
rorlig erséttning, dar utbetalning av den rorliga delen omfattas av forutfaststéllda och métbara
resultatkriterier.

For framjande av foretagets |angsiktiga barkraft foresprakas i den nya rekommendationen en
balans mellan lang- och Kkortsiktiga resultatkriterier. Vidare foresprakas uppskjuten
utbetalning av de ledande befattningshavarnas rorliga erséttning, en minsta intjanandeperiod
for aktieoptioner och aktier respektive ett minsta innehav av en del av aktierna tills
anstallningen avdlutats. | sista hand bor foretagen kunna éterkrava rorliga ersattningar som
utbetal ats pa grundval av uppgifter som senare visat sig vara felaktiga.

Né&r det galler styrningen av ersittningspolicyn for de ledande befattningshavarna, innehdller
den nya rekommendationen principer som syftar till att forbattra aktiedgarnas tillsyn pa detta
omréade. Av avgorande betydelse & att aktieagare och sérskilt institutionella investerare
anvander sina rostrétter i denna fraga. For att minska intressekonflikter bor aktieoptioner inte
ingdi foretagsexterna styrel seledaméters ersattning.

Ersdttningskommittéer har en nyckelroll i ansvarsfull |6nepolitik. For att stérka
erséttningskommitténs funktion och ansvarighet, innebdr de nya principerna att minst en
ledamot bor ha tillracklig sakkunskap pa erséttningsomradet. Dessutom innebar de nya
principerna att ersétningskommitténs ledamoter & skyldiga att delta pa stammor dar
erséttningsforklaringen diskuteras, sa att de kan lamna forklaringar till aktiedgarna. For att
stévja intressekonflikter for konsulter bor slutligen konsulter som ger ersattningskommittén
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rad inte samtidigt ge réd till andra foretagsorgan. For okad effektivitet klargors i den nya
rekommendationen ocksa ersattningskommittéernas funktion och sammansattning, fast inom
ramen for nuvarande roll och funktioner enligt rekommendationerna fran 2005. Inga
forandringar sker alltsd av maktstrukturen och relationerna i styrelser (eller tillsynsrad i
tilldmpliga fall). En grupp med enbart féretagsexterna styrelseledamoter i ett borsnoterat
bolag som bedutar om ersdttningen till styrelseledamdter kan anses motsvara en
ersattningskommitté.

Noteras bor att denna rekommendation inte pa nagot sitt paverkar det oberoende som
arbetsmarknadens parter har att fora kollektiva forhandlingar

1. Kommissionens rekommendation om er sattningspolicy inom finanstjanstesektorn

Dessutom légger kommissionen fram en ny rekommendation om erséttningar inom
finanstjanstesektorn for att motverka perversa incitament och ett Gverdrivet risktagande pa
ala nivéer i foretagen. Genom rekommendationen gar EU i spetsen nar det géller att
genomfdra de &aganden som gjordes vid G20-toppmatet i London den 2 april 2009. Vid G20-
toppmotet beslutade man att godkénna och infora de strénga nya principer for 16n och andra
erséttningar som Forum for finansiell stabilitet (FSF) rekommenderar samt att stodja hdllbara
ersattningsordningar och socialt ansvar for alla foretag. Den andra rekommendationen om
ersattning i sektorn for finansiella tjanster dverensstdmmer med och kompletterar FSF-
principerna

Rekommendationen géller alla sektorer i finanstjanstesektorn, oavsett finansinstitutets storlek
och oavsett om det &r ett borsnoterat bolag. Darigenom undviker man eventuella kryphdl och
forebygger en snedvridning av konkurrensen mellan olika sektorer och finansinstitut.
Principerna géller alla personalkategorier vars yrkesverksamhet har faktisk paverkan pa
finansinstitutets riskprofil.

Den nya rekommendationen innehdler principer for ersattningsstrukturen, for utarbetandet
och tillampningen av erséttningspolicyn, for information till aktiedgare och for
tillsynsorganens 6versyn. Denna balans mellan struktur, styrning, offentliggdrande och tillsyn
bor ha en positiv inverkan pa ersattningspolicyn i finansinstitut, sarskilt for att sakerstédlla att
policyn &r forenlig med effektiv riskhantering och |angsiktig barkraft.

Erséttningspolicyn i finanstjanstesektorn bor vara férenlig med och frdmja en sund och
effektiv riskhantering. Darfor bor finansinstituten ha en 1amplig balans mellan rérliga och
fastadelar i erséttningen.

Ersdttningens fasta del bor vara tillrackligt hog, sa att personalen inte forlitar sig enbart pa
bonusen. Den rorliga delen kopplas till prestation, och storre delen av den bor utbetalas senare
med hansyn till riskperspektivet for den bakomliggande prestationen. Rorliga ersattningar bor
uppfylla vissa prestationskriterier, som ska utformas sa att det |angsiktiga resultatet gynnas
och den bakomliggande prestationen justeras for risk, kapitalkostnader och likviditet. Vidare
bor finansinstituten kunna dterkrava rorliga erséittningar som utbetalats pa grundval av
uppgifter som senare visade sig vara felaktiga.

Genom den nya rekommendationen infors ocksa viktiga nya principer om beslutsstyrning
avseende ersattningspolicyn i finansinstitut. Erséttningspolicyn bor utmérkas av 6ppenhet och
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insyn och varatydlig, valdokumenterad och innehdllaregler for att undvika intressekonflikter.
Detta innebdr &ven att styrelsen ska ansvara for oOvervakning av ersdttningspolicyns
tilldmpning for finansinstitutet som helhet, med lamplig medverkan av interna
kontrollfunktioner, personalavdelningar eller experter samt aktiedgare. Styrelseledaméter och
annan personal som utformar och tilldmpar ersattningspolicyn ska vara oberoende. For att
erséttningspolicyns mal ska uppnds bor den uppdateras nédr finansingtitutets situation
forandras, och personalen ska i forvag kannatill vilka kriterier som anvands for att faststéla
erséttningarna och hur bedémningsprocessen gér till.

Offentliggbrande av ersattningspolicyn i finansingtitut ar ett nddvandigt villkor for en effektiv
Overvakning. Aktieagarna bor fa akdekvat, tydlig och lattbegriplig information om
erséttningspolicyn.

Genom den nya rekommendationen inférs ocksa nya principer om tillsynsorganens éversyn
av finansinstitutens erséttningspolicy. Tillsynsorganen ska, med hjdp av sina instrument, se
till att de finansiella instituten i stérsta méjliga utstréackning tillampar principerna for en god
ersattningspolicy och har en erséttningspolicy som & férenlig med en effektiv riskhantering.

| frAga om proportionalitet bor tillsynsorganen beakta de finansiella institutens storlek och
inriktning och verksamhetens komplexitet for att beddma om de &r forenliga med principerna
om en sund erséttningspolicy.

Vissa alménna principer om en sund erséttningspolicy kan vara mer relevanta for vissa
kategorier av finansinstitut @n andra. FOr att undvika ontdiga kostnader och fdlja
proportionalitetsprincipen far darfor medlemsstaterna, nar de tillampar de almanna
principerna, anpassa och kompl ettera dem beroende pa det bertrda finansinstitutets situation.

V. Nasta steg

Dessa rekommendationer utgor det forsta steget i en serie fordag for att anpassa
prestationslonerna till hallbara langsiktiga prestationer i foretagen. | en andra fas kommer
kommissionen att l&gga fram lagforslag om att bemyndiga nationella tillsynsorgan att tvinga
finansinstitut att infOra en ersdttningspolicy som &r férenlig med en effektiv riskhantering.

| juni kommer kommissionen att dtgarda frégan om ersittningspolicy i banker och
vardepappersforetag (dar det tydligaste marknadsmisslyckandet har intr&ffat enligt de
uppgifter som hittills framkommit) genom de planerade éndringarna av kapitalkravsdirektivet.
De lagandringar som kommer att foreslas ska stélla erséttningspolicyn och dess koppling till
riskhantering under stabilitetstillsyn genom tillsynsorganens éversyn enligt det direktivet.
Kreditinstitut och vérdepappersforetag kommer att bli skyldiga enligt lag att ha en
ersattningspolicy som & forenlig med en effektiv riskhantering, och tillsynsorganen kommer
att kunna vidta dtgarder om kreditinstituten och vérdepappersforetagen brister i detta
hénseende.

De principer som anges i kommissionens nya rekommendation om ersattningspolicyn i
finanssektorn & mycket relevanta for att denna skyldighet ska uppfyllas. De kommer att ge
ytterligare véagledning om hur den bindande skyldigheten kan uppfyllas, samt en ram for de
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tillsynsorgan som bedémer foretagens erséttningsstrukturer vid granskningen enligt andra
pelaren.

De kommande andringarna av kapitalkravsdirektivet kommer inte att ersdtta
rekommendationen, utan komplettera den. Rekommendationerna har en klar fordel, bade
genom att tydligt signalera till marknaden den bésta praxis som kommissionen anser vara
lamplig i vantan pa lagfasta krav, och eftersom ett lagforslag maste inrikta sig pa principer
och darfér inte & lampligt for att ange bésta praxis pa den detaljniva som & majlig i
rekommendationerna.

Liknande lagfordag inom andra finansiella sektorer (t.ex. forsakringssektorn) kan ocksa
komma att beaktas. Rekommendationen om ersattningspolicy inom sektorn for finansiella
tjanster kan ocksa ge vagledning om vilka principer som ska foljas dven i andra sektorer och
kan fungera som utgangspunkt for en dialog om detta mellan finansingtitut och berorda
tillsynsorgan.

Utvéarderingsrapporterna fran 2007 av de tidigare rekommendationerna visade bade starka och
svaga sidor. Kommissionen avser att stérka Overvakningsmekanismerna for att forbattra
tillampningen av bada rekommendationerna. Efter ett & kommer kommissionen att utvardera
bada rekommendationerna mot bakgrund av de erfarenheter som gjorts och resultatet av
Overvakningen och lamna in en utvarderingsrapport om medlemsstaternas tillampning av
rekommendationerna.

Slutligen bor det noteras att rekommendationerna inte paverkar nationella atgarder om
ersattning inom ramen for nationella krispaket for finanssektorn. Kommissionen har
valkomnat sadana nationella dtgarder i sina beslut om statligt stod. Dessa dtgéarder & dock
exceptionella, och syftar till att kompensera for de snedvridande effekter som statliga
ingripanden medfor. De kan inte ersdtta de allmanna riktlinjer som tilldmpas av ala
finansingtitut i normala och exceptionella marknadsférhallanden.
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